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In the case of Kuri¢ and Others v. Slovenia,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of:
Josep Casadevall, President,
Elisabet Fura,
Corneliu Birsan,
Bostjan M. Zupancic,
Alvina Gyulumyan,
Egbert Myjer,
Ineta Ziemele, judges,
and Santiago Quesada, Section Registrar,
Having deliberated in private on 22 June 2010,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 26828/06) against the
Republic of Slovenia lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by Mr Milan Makuc, a Croatian national, Mr Mustafa
Kurié, a stateless person, Mr Ljubomir Petres, a stateless person, Mr Jovan
Jovanovié, a citizen of Bosnia and Herzegovina, Mr Velimir Dabeti¢, a
stateless person, Ms Ana Mezga, a Croatian national, Mrs Ljubenka
Ristanovi¢, a Serbian citizen, Mr Tripun Ristanovi¢, a national of Bosnia
and Herzegovina, Mr Ali Berisha, a Serbian national, Mr Ilfan Sadik
Ademi, a stateless person, and Mr Zoran Mini¢, a Serbian national, on
4 July 2006.

2. The applicants were represented before the Court by Mr A.G. Lana
and Mr A. Saccucci, lawyers practising in Rome, and Ms A. Ballerini and
Mr M. Vano, lawyers practising in Genoa (Italy).

3. The Slovenian Government (“the respondent Government”) were
represented by their Agent, Mr L. Bembi¢, State Attorney-General, and Mrs
7. Cilensek Bon¢ina, Co-Agent.

4. On 2 June 2008 the applicant Mr Milan Makuc died. His cousin,
Ms Marija Ban, expressed the wish to pursue his application before the
Court. She continues to be represented by Mr A.G. Lana and
Mr A. Saccucci. For reasons of convenience, the present judgment will
continue to refer to Mr Makuc as an applicant where appropriate.

5. Under Article 8 of the Convention the applicants alleged, in
particular, that they had been arbitrarily deprived of the possibility of
acquiring citizenship of the newly-established Slovenian State in 1991
and/or of preserving their status as permanent residents. As a result, their
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names had been unlawfully erased from the Register of Permanent
Residents on 26 February 1992 and many of them had become, de facto,
stateless persons. In spite of the Constitutional Court's decisions, the
situation of most of the applicants has remained unchanged. They also
complained under Article 13 of the Convention of the lack of an effective
legal remedy in that respect, under Article 14 of the Convention of the
allegedly discriminatory treatment and, under Article 1 of Protocol No. 1,
about the denial of pension benefits.

6. On 10 November 2006 the Court decided to notify the respondent
Government urgently of the above application under Rule 40 of the Rules of
Court and to grant priority to it under Rule 41.

7. On 31 May 2007 the Court decided to give notice to the respondent
Government of the complaints concerning the overall situation affecting the
applicants under Article 8, taken alone and in conjunction with Articles 13
(lack of an effective legal remedy in that respect) and 14 of the Convention
(prohibition of discrimination), and the denial of pension rights under
Article 1 of Protocol No. 1. It was also decided to rule on the admissibility
and merits of the application at the same time (Article 29 § 1). The
remainder of the application was declared inadmissible.

8. The applicants and the respondent Government each filed further
written observations (Rule 59 § 1). The parties replied in writing to each
other's observations. In addition, the President of the Chamber requested the
applicants under Rule 54 § 2 (a) to inform the Court about any recent
developments concerning their requests for permanent residence permits
and to submit fresh evidence in this respect. The respondent Government
filed comments on the applicants' claims for just satisfaction.

9. Furthermore, third-party comments were received from the Serbian
Government, which had exercised its right to intervene (Article 36 § 1 of the
Convention and Rule 44 § 1 (b)) and the Equal Rights Trust, Open Society
Justice Initiative, the Peace Institute - Institute for Contemporary Social and
Political Studies (“the Peace Institute”), and the Legal Information Centre of
Non-Governmental Organisations (“the PIC”) which had been given leave
by the President to intervene in the written procedure (Article 36 § 2 of the
Convention and Rule 44 § 2). The respondent Government and the
applicants replied to the Serbian Government's comments.

10. Further to the notification under Article 36 § 1 of the Convention
and Rule 44 § 1 (a), the Croatian Government and the Government of
Bosnia and Herzegovina did not wish to exercise their right to intervene in
the present case.

11. On 13 January 2009, the Chamber requested the respondent
Government under Rule 54 § 2 (a) to inform the Court whether residence
permits would be issued in respect of the applicants. The applicants
submitted comments on the respondent Government's reply.
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12. On 24 July 2009 the President of the Chamber requested the
respondent Government and the applicants under Rule 54 § 2 (a) to inform
the Court whether additional residence permits had been issued in respect of
the applicants Mr Petre§ and Mr Jovanovi¢. Both parties replied.

13. On 11 March 2010 the respondent Government informed the Court
that on 8 March 2010 the amendments and supplements to the Legal Status
Act had been passed. At the time of the consideration of the present
judgment, they have not yet entered into force.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

14. The first applicant, Mr Milan Makuc, was a Croatian citizen. He was
born in 1947 and lived in Portoroz. He died in the course of the proceedings
before the Court. The second applicant, Mr Mustafa Kuri¢, was born in
1935 and lives in Koper. He is a stateless person. The third applicant,
Mr Ljubomir Petres, was born in 1940 and lives in Piran. According to the
applicant, he is a stateless person. The respondent Government claimed,
however, that he was a citizen of Bosnia and Herzegovina. The fourth
applicant, Jovan Jovanovi¢, was born in 1959 and lives in Ljubljana. He is a
citizen of Bosnia and Herzegovina. The fifth applicant, Mr Velimir Dabetic,
was born in 1969 and lives in Italy. He is a stateless person. The sixth
applicant, Ms Ana Mezga, is a Croatian citizen. She was born in 1965 and
lives in Portoroz. The seventh applicant, Mrs Ljubenka Ristanovi¢, is a
Serbian citizen. She was born in 1968 and lives in Serbia. The eighth
applicant, Mr Tripun Ristanovi¢, the son of the seventh applicant, was born
in 1988 and lives in Serbia. He is a citizen of Bosnia and Herzegovina. The
ninth applicant, Mr Ali Berisha, was born in 1969 in Kosovo. According to
the most recently available data he is a Serbian citizen. The tenth applicant,
Mr Ilfan Sadik Ademi, was born in 1952. He lives in Germany and is a
stateless person. The eleventh applicant, Mr Zoran Mini¢, was born in 1972.
According to the respondent Government, he is a Serbian citizen.

A. The circumstances of the individual applicants

15. Before 25 June 1991, the day Slovenia declared independence, the
applicants were citizens of both the Socialist Federal Republic of
Yugoslavia (“the SFRY”) and one of its constituent republics other than
Slovenia. They had acquired permanent resident status in Slovenia as SFRY
citizens, a status which they retained until 26 February 1992. On that day
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they became subject to the Aliens Act (Zakon o tujcih) and their names were
deleted from the Register of Permanent Residents (Register stalnega
prebivalstva, “the Register”) (see paragraph 39 below).

16. In 2009, further to a change in government policy, the applicants
Mr Petre§ and Mr Jovanovi¢, who were already in possession of permanent
residence permits valid from the date of issue in 2006, were issued
supplementary residence permits awarding them residence status from
26 February 1992 on the basis of the Constitutional Court's decision (see
paragraphs 103 and 118 below). The applicant Mr Makuc, who died on
2 June 2008, would also have been entitled to such a permit. The applicant
Ms Mezga, who is now in possession of a temporary residence permit valid
until 13 September 2012, is not entitled to a supplementary residence
permit.

17. The applicants Mr Kuri¢, Mr Dabeti¢ and Mrs and Mr Ristanovi¢
have not applied for residence permits under the existing legislation.

18. Finally, the applicants Mr Berisha, Mr Sadik and Mr Mini¢ have
applied for residence permits and the respective proceedings are still
pending.

B. Background to the cases

1. Historical period 1918-1990

19. From the First World War until 1991, the territory comprising the
modern Republic of Slovenia was incorporated into a union of Slav nations
of South-East Europe (mostly of the western Balkans). On 1 December
1918 the first union — the State of Slovenes, Croats and Serbs — joined with
the Kingdom of Serbs and became the Kingdom of Serbs, Croats and
Slovenes. In 1929 the latter was renamed as the Kingdom of Yugoslavia.

20. A new entity was subsequently formed during the Second World
War. This common State first bore the name of the Democratic Federal
Yugoslavia, then of the Federal People's Republic of Yugoslavia, which in
1963 was renamed as the SFRY. It was a federal State composed of six
republics: Bosnia and Herzegovina, Croatia, Serbia (with two autonomous
regions, Kosovo and Vojvodina), Slovenia, Montenegro and Macedonia.

21. SFRY nationals had “dual citizenship” for internal purposes, that is,
they were citizens both of the SFRY and of one of the six republics (see
paragraphs 193-207 below).

22. The first Constitution after the Second World War was adopted in
1946. In 1974, under the new Constitutions of the SFRY and of the then
Socialist Republic of Slovenia, the whole system of government shifted
from strict centralism to greater autonomy for the constituent republics. The
preamble to the Constitution of the SFRY introduced the right of every
nation to self-determination, including to secession. Until 1974, federal
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citizenship prevailed over republic citizenship: republic citizenship could
only be held by a Yugoslav citizen (see paragraphs 194-198 below).

23. The regulation of citizenship was similar in all republics of the
SFRY, with the basic principle of acquiring citizenship by blood (ius
sanguinis). In principle, a child followed his parents' citizenship; if parents
were citizens of different republics, they jointly agreed on their child's
citizenship. This basic principle was combined with the principle of place of
birth (ius soli) or of residence (ius domicilii), of granting of republic
citizenship to a citizen of another republic upon application, of
naturalisation and recognition under international agreement. Moreover, on
the date of admission into the citizenship of another republic, a person's
prior republic citizenship came to an end.

24. From 1947 a separate Register of Citizenship was kept at the level of
the republics and not at the level of the federal State. It follows from the
documents at the Court's disposal that those Registers were not always
accurate, since different authorities were responsible for keeping them, the
rules governing citizenship were not always strictly respected and republic
citizenship was not regarded as crucial during the existence of the SFRY
since all republic citizens also had SFRY citizenship. Moreover, in a limited
number of cases republic citizenship was not even entered in the Register of
Citizenship.

25. SFRY citizens had freedom of movement within the federal State
and could register permanent residence wherever they settled on its
territory. Full enjoyment of various civil, economic, social and even
political rights for SFRY citizens was linked to permanent residence.

26. SFRY citizens living in the then Socialist Republic of Slovenia who
were citizens of one of the other SFRY republics, such as the applicants,
registered their permanent residence there in the same way as Slovenian
nationals. Foreign citizens could also acquire permanent residence in the
SRFY under a separate procedure (see paragraph 208 below).

2. Towards the independence of Slovenia

27. In the 1980s the SFRY faced a serious political and economic crisis,
with many ethnic tensions which eventually led to the end of the communist
regime and the break-up of the SFRY (see, Kovaci¢ and Others v. Slovenia,
nos. 44574/98, 45133/98 and 48316/99, § 44, 6 November 2006).

28. As a consequence of the crisis, numerous amendments to the
Constitution of the Socialist Republic of Slovenia were made in the years
1989 to 1991, aimed at a peaceful dissolution of the federal State and the
establishment of an independent democratic Slovenia. In particular,
Amendment X emphasised the right of the Slovenian nation to self-
determination and provided a legal basis for calling a plebiscite and for the
secession of Slovenia (see paragraph 206 below).
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29. On 6 December 1990, in the course of the preparations for the
plebiscite on the independence of Slovenia, the then Assembly of the
Republic of Slovenia (Skupscina Republike Slovenije) adopted the so-called
Statement of Good Intentions (/zjava o dobrih namenih), guaranteeing that
all persons with permanent residence on Slovenian territory would be
enabled to acquire Slovenian citizenship if they so wished (see paragraph
212 below).

30. On 23 December 1990 the plebiscite was held. The right to vote had
been granted to all adult inhabitants with registered permanent residence in
Slovenia. 1,361,369 out of 1,457,020 eligible voters voted. 88.5 per cent of
voters were in favour of independence and 4 per cent voted against.

3. Republic of Slovenia

31. On 25 June 1991 Slovenia declared its independence. In order to set
the legal framework of the new sovereign State, the Fundamental
Constitutional Charter on the Sovereignty and Independence of the Republic
of Slovenia (Temeljna ustavna listina o samostojnosti in neodvisnosti
Republike Slovenije) (see paragraph 213 below) and a series of laws termed
“the independence legislation” (osamosvojitvena zakonodaja) were passed.

32. This included the 1991 Constitutional Law relating to the
Fundamental Constitutional Charter on the Sovereignty and Independence
of the Republic of Slovenia (Ustavni zakon za izvedbo Temeljne ustavne
listine o samostojnosti in neodvisnosti Republike Slovenije, “the 1991
Constitutional Law”), the Citizenship of the Republic of Slovenia Act
(Zakon o drzavijanstvu Republike Slovenije, “the Citizenship Act”), the
Aliens Act (see paragraphs 221-223 below), the National Border Control
Act (Zakon o nadzoru drzavne meje) and the Passports of the Citizens of
Slovenia Act (Zakon o potnih listinah drzavljanov Republike Slovenije).

33. At the material time, in contrast with some other former SFRY
republics, the Slovenian population was relatively homogeneous, as roughly
90 per cent of the 2 million residents had Slovenian citizenship.
Approximately 200,000 Slovenian residents (or 10 per cent of the
population), including the applicants, were citizens of the other former
SFRY republics. This proportion also broadly reflects the ethnic origin of
the Slovenian population at that time.

34. In accordance with the Statement of Good Intentions, section 13 of
the 1991 Constitutional Law provided that those citizens of other republics
of the former SFRY who, on 23 December 1990, the date of the plebiscite,
were registered as permanent residents of the Republic of Slovenia and in
fact lived there, held equal rights and duties as the citizens of the Republic
of Slovenia, with the exception of the acquisition of property, until they
acquired citizenship of the Republic of Slovenia under section 40 of the
Citizenship Act or until the expiry of the time-limit set out in section 81 of
the Aliens Act (see paragraph 214 below).
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35. Section 40 of the Citizenship Act, which entered into force on
25 June 1991, provided that citizens of the former SFRY republics who
were not citizens of Slovenia (“citizens of the former SFRY republics”)
could acquire Slovenian citizenship if they met three requirements: they had
acquired permanent resident status in Slovenia by 23 December 1990 (the
date of the plebiscite), were in fact residing in Slovenia, and applied for
citizenship within six months after the Citizenship Act entered into force
(see paragraph 217 below). The deadline expired on 25 December 1991.

36. The respondent Government maintained that it was not necessary to
enclose any official documents from other former SFRY republics when an
application for citizenship was filed; this was only necessary at a later stage
of the proceedings. The applicants however maintained that in practice such
documents were required from the outset.

37. According to the official data, 171,132 citizens of the former SFRY
republics living in Slovenia applied for and were granted citizenship of the
new State under section 40 of the Citizenship Act. Estimations are that
additional 11,000 persons left Slovenia.

38. Under second paragraph of section 81 of the Aliens Act, citizens of
the former SFRY republics who either failed to apply for Slovenian
citizenship within the prescribed time-limit or whose requests were not
granted became aliens. The provisions of the Aliens Act became applicable
to the former SFRY citizens either two months after the expiry of the time-
limit for filing the requests for citizenship under section 40 of the
Citizenship Act, that is, 26 February 1992, or when a decision issued in
administrative proceedings dismissing their application for -citizenship
became final (see paragraph 221 below).

39. On or shortly after 26 February 1992 the municipal authorities
removed those concerned by the second paragraph of section 81 of the
Aliens Act from the Register of Permanent Residents and, according to the
respondent Government, transferred them into the Register of Aliens
without a Residence Permit.

40. On 27 February 1992 the Ministry of the Interior (Ministrstvo za
notranje zadeve, “the Ministry”’) sent “Instructions on the implementation of
the Aliens Act” to the municipal authorities, indicating that it would be
necessary to regulate the legal status of the persons affected by the Aliens
Act after the expiry of the time-limits in section 81. It drew attention to the
fact that problems were expected to arise with regard to persons from other
republics of the former SFRY who would become aliens on 26 February
1992 and had not lodged an application for citizenship. In addition, it
pointed out that the papers of such persons, even if issued by the Slovenian
authorities and formally valid, would in fact be invalid owing to the person's
change in status ex lege. Some of those concerned would be required to
leave Slovenia in accordance with sections 23 and 28 of the Aliens Act.
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41. The applicants stated that persons whose names were removed from
the Register received no official notification. They pointed out that no
special procedure was provided for to that effect and no official documents
were issued. They only subsequently became aware that they had become
aliens, when, for example, they attempted to renew their personal
documents (personal identification card, passport, driving licence). On the
other hand, the respondent Government maintained that, in addition to the
publication in the Official Gazette, the Slovenian population was informed
about the new legislation through public media and notices. In some
municipalities, personal means of notification were allegedly also used.

42. Until recently, according to the official data from 2002, the number
of former SFRY citizens who lost their permanent residence status on
26 February 1992 amounted to 18,305 (see paragraph 65 below), of whom
approximately 2,400 had been refused citizenship. Their names were erased,
ex lege, from the Register of Permanent Residents on or shortly after
26 February 1992 and entered into the Register of Aliens without a
Residence Permit. They became known as “the erased” (izbrisani), and
included the applicants in the present case.

43. As a result, “the erased” became aliens or stateless persons illegally
residing in Slovenia. In general, they had difficulties in keeping their jobs,
driving licences and obtaining retirement pensions. Nor were they able to
leave the country, because they could not re-enter without valid documents.
Many families became divided, with some of their members in Slovenia and
others in one of the other successor States to the former SFRY. Among “the
erased” were a certain number of minors. In most cases their identity papers
were taken away. Some of “the erased” voluntarily left Slovenia. Finally,
some were served removal orders and deported from Slovenia.

44. After the expiry of the six-month period set by section 40 of the
Citizenship Act, the less favourable conditions for acquisition of citizenship
by naturalisation provided for by its section 10 became applicable also for
citizens of other former SFRY republics (see paragraph 217 below).

45. After 26 February 1992 the registration of permanent residence of
citizens of other former SFRY republics was terminated if they had not
acquired a new residence permit. On the other hand, under section 82 of the
Aliens Act, permanent residence permits issued to foreigners with
citizenship of other States than the former SFRY republics continued to be
valid after the entry into force of the Aliens Act (see paragraph 221 below).

46. The respondent Government maintained that, in view of the large
number of persons from the other republics of the former SFRY living in
Slovenia with non-regulated status, on 3 September 1992 the Government
decided also to take into account the period before the entry into force of the
Aliens Act for the purposes of calculating the required period of three-year
residence in Slovenia for issuing a permanent residence permit under
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section 16 of the Aliens Act (see paragraph 222 below). A total of 4,893
permanent residence permits were thus issued in the period 1992-1997.

47. On 28 June 1994 the Convention took effect in respect of Slovenia.

48. Moreover, on 20 November 1995, further to a request submitted by
Parliament for a referendum on the question whether or not the citizenship
awarded to former SFRY citizens on the basis of section 40 of the
Citizenship Act should be withdrawn, the Constitutional Court held that the
request was unconstitutional.

49. In the following years, several non-governmental organisations,
including Amnesty International and Helsinki Monitor, and the Slovenian
Human Rights Ombudsman issued reports drawing attention to the situation
of “the erased”.

4. The Constitutional Court's decision of 4 February 1999 and
subsequent developments

50. On 24 June 1998 the Constitutional Court (Ustavno sodisce)
declared admissible a challenge to the constitutionality of sections 16(1) and
81 of the Aliens Act, lodged in 1994 by two individuals whose names had
been removed from the Register in 1992 (see paragraph 236 below).

51. On 4 February 1999 the Constitutional Court held that section 81 of
the Aliens Act was unconstitutional. However, no such problems arose with
section 16(1). It ordered the legislature to regulate, within six months, the
special legal status of citizens of the former SFRY republics who had
acquired permanent residence in Slovenia before its independence and in
fact lived in Slovenia, but either had not applied for Slovenian citizenship or
had had their applications dismissed.

52. As a consequence, the Act on Regularisation of the Legal Status of
Citizens of Other Successor States to the Former SFRY in Slovenia (Zakon
o urejanju statusa drZavljanov drugih drzav naslednic nekdanje SFRJ v
Republiki Sloveniji, “the Legal Status Act”) was passed to regulate the legal
status of “the erased”. It simplified the requirements for acquiring a
permanent residence permit. In particular, section 13 of the Aliens Act was
no longer applicable to this group of persons. Under this Act, residence
permits were granted ex nunc to those fulfilling the conditions (see
paragraphs 225-226 below).

53. Ruling on another constitutional challenge, on 18 May 2000 the
Constitutional Court set aside some of the provisions of the Legal Status
Act as unconstitutional because it found that the requirements for the
acquisition of permanent residence set forth in these provisions were stricter
than the grounds for revoking a permanent residence permit under the
Aliens Act (see paragraphs 248-249 below).

54. According to the respondent Government, 13,355 applications were
lodged under the Legal Status Act by 30 June 2007. As a result, 12,236
permanent residence permits were issued.
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55. In 2002, the Citizenship Act was also amended in order to enable the
acquisition of Slovenian citizenship under more favourable conditions to all
aliens who had permanent residence in Slovenia on 23 December 1990 and
had since lived uninterruptedly in Slovenia (see paragraph 220 below). The
deadline for filing of applications expired on 29 November 2003. By that
time, 2,959 applications were lodged and by 30 June 2007 1,747 persons
had acquired Slovenian citizenship.

5. The Constitutional Court's decision of 3 April 2003 and recent
developments

56. On 3 April 2003, deciding on a challenge to the constitutionality of
the Legal Status Act, the Constitutional Court (decision no. U-1-246/02)
again found that Act unconstitutional. It held, firstly, that it did not afford
permanent residence retroactively from the date on which the name of the
person concerned was removed from the Register. Secondly, it failed to
regulate the acquisition of permanent residence for citizens of former SFRY
republics who had been forcibly removed from Slovenia. And, thirdly, it did
not define the meaning of the words “in fact residing” in its section 1. It also
struck down the three-month time-limit for lodging an application for
permanent residence. It ordered the legislature to rectify the unconstitutional
provisions within six months.

57. In point no. 8 of the operative part of the decision, the Constitutional
Court ordered the Ministry to issue, ex proprio motu, to those who already
had (non-retroactive) permits, supplementary decisions establishing
permanent residence in Slovenia with effect from 26 February 1992, the
date on which their names were deleted from the Register (see paragraphs
250-255 below). In 2004, the Ministry issued 4,093 retroactive permits to
the erased, solely on the basis of the above-mentioned Constitutional Court's
decision.

58. Following the Constitutional Court's decision of 3 April 2003, the
Government initially prepared two Acts in order to comply with it which
were eventually never enacted.

59. On 25 November 2003, Parliament enacted the Act on the
Application of Point No. 8 of the Constitutional Court's Decision no. U-I-
246/02-28 (Zakon o izvrsitvi 8. tocke odlocbe Ustavnega sodisca Republike
Slovenije st. U-1-246/02-28), also known as the “Technical Act” (see
paragraph 57 above).

60. This Act laid down the procedure for issuing permanent residence
permits to citizens of the former SFRY republics who were registered as
permanent residents in Slovenia on both 23 December 1990 and
25 February 1992 and had already acquired a permanent residence permit
under the Legal Status Act, the Aliens Act or the 1999 Aliens Act.

61. However, those parliamentarians who voted against the Technical
Act sought a referendum on whether or not it should be implemented. The
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referendum was held on 4 April 2004. The turnout was 31.54%; 94.59% of
voters were against its implementation, and therefore the Act never entered
into force.

62. In addition to the “Technical Act”, an “Act on Permanent Residence
in Slovenia of Foreigners Having Citizenship of the Other Successor States
to the SFRY who were Registered as Permanent Residents in Slovenia on
23 December 1990 and 25 February 1992 (Zakon o stalnem prebivanju
tujcev z drzavijanstvom drugih drzav naslednic nekdanje SFRJ v Republiki
Sloveniji, ki so imeli na dan 23.12.1990 in 25.02.1992 v Republiki Sloveniji
prijavljeno stalno prebivalisce) — a so-called systemic Act — was drafted but
never adopted by Parliament.

63. In November 2007 the Government sent a draft Constitutional Law
amending section 13 of the 1991 Constitutional Law to Parliament.
However, this law — subject to a heated political debate since it was
regarded by the then parliamentary opposition as an attempt to overrule the
Constitutional Court's decisions — was never enacted and the parliamentary
procedure terminated on completion of the Parliament's term.

64. Following the parliamentary elections held on 21 September 2008, a
new Government was appointed in November 2008. The regulation of the
status of “the erased” in compliance with the Constitutional Court's
decisions was established as one of its priorities.

65. Further to an upgrading of the IT system, the Ministry collected new
data on “the erased” and issued a report stating that on 24 January 2009 the
number of the people removed from the Register of Permanent Residents on
26 February 1997 amounted to 25,671, of whom 7,899 had subsequently
acquired Slovenian citizenship; 7,313 of them were still alive. A further
3,630 had acquired a residence permit. 13,426 of “the erased” did not have a
regulated status in Slovenia on that date and their current residence was
unknown.

66. On 23 February 2009 the Ministry started issuing ex officio
supplementary decisions further to point no. 8 of the Constitutional Court's
decision of 3 April 2003 to those who were already in possession of permits
or had acquired Slovenian citizenship (see paragraph 57 above). According
to the Ministry, approximately 3,000 such permits should have been issued.
On 3 March 2009 the applicants Mr Petres and Mr Jovanovi¢ were issued
with supplementary permanent residence permits (see paragraphs 103 and
118 below).

67. On 1 April 2009 the National Assembly voted on a motion of
confidence filed against the Minister of the Interior on account of the
issuing of retroactive residence permits with effect from 1992. The Minister
won the vote of confidence.

68. Subsequently, the Ministry prepared amendments and supplements
to the Legal Status Act, regulating the remaining incompatibilities between
the Legal Status Actand the Constitution, following the Constitutional
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Court's decision of 3 April 2003. On 8 March 2010 the amendments and
supplements to the Legal Status Act were passed.

69. On 12 March 2010 a group of parliamentarians requested that a
referendum be held on the implementation of the amendments and
supplements to the Legal Status Act, thus postponing their entry into force.
On 10 June 2010 the Constitutional Court held that rejecting the law in a
referendum would produce unconstitutional consequences. At the time of
the consideration of this judgment, the new Act has not yet entered into
force.

C. The individual circumstances of the applicants

1. Mr Milan Makuc

70. The applicant Mr Makuc was born on 11 February 1947 in Rasa,
Croatia. He was a Croatian citizen. His family moved to Slovenia when he
was seven years old. He was registered as a Slovenian resident from
1 January 1955 to 26 February 1992 and considered himself Slovenian. The
applicant stated that he had worked in Slovenia for twenty-one years and
paid contributions to the national health insurance and pension schemes.

71. During the ten-day war which followed the declaration of
independence in 1991, Mr Makuc joined the Slovenian defence forces. He
stated that he believed that he would be granted Slovenian citizenship but he
did not receive any communication to that effect.

72. As a result of the deletion of his name from the Register on
26 February 1992, the applicant allegedly lost his job and the benefit of
pension contributions. He could no longer afford to pay rent for the
apartment owned by his former employer, International Shipping and
Chartering Ltd. (Splosna plovba), a State-owned company, or to buy it in
the privatisation process. He was evicted from the apartment in 1994 or
1995, and lost all his personal possessions, including his documents. He had
been living in shelters and municipal parks. His health seriously deteriorated
as a result but he no longer had access to medical care.

73. The applicant stated that he had visited the Piran Administrative
Authority (Upravna enota v Piranu) several times in an attempt to
regularise his status, but was repeatedly sent away.

74. On 1 March 2006 he lodged an application for a permanent
residence permit under the provisions of the Legal Status Act.

75. On 15 May 2006 the Piran Social Work Centre (Center za socialno
delo Piran) asked the Ministry to expedite the examination of the applicant's
request in view of his difficult social and health condition.

76. On 12 July 2006 the Ministry issued a residence permit to the
applicant and served it on him on 28 July 2006.
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77. According to the respondent Government, the applicant never
applied for Slovenian citizenship.

78. On 20 December 2006, with the help of the Piran Social Work
Centre (Center za socialno delo Piran) the applicant was awarded a
monthly social assistance allowance amounting to 205.57 euros (EUR).

79. Further to a proposal by the applicant's physician, on 20 September
2007 the Koper Unit of the Institute of Pension and Invalidity Insurance
(Zavod za pokojninsko in invalidsko zavarovanje Slovenije, Obmocna enota
Koper) issued a decision classifying him in category I of invalidity with a
right to a monthly invalidity pension amounting to EUR 351.73 from
3 September 2007 onwards.

80. On 2 June 2008 Mr Makuc died.

81. The applicants' representatives first asked the applicant Mr Makuc's
brother whether he wished to pursue the proceedings before the Court. The
latter did not express such an intention.

82. On 16 January 2009 his cousin, Ms Marija Ban, informed the Court
that she wished to pursue his application before it. As far as the Court is
aware, the relevant inheritance proceedings are still pending.

2. Mr Mustafa Kuric¢

83. The applicant Mr Kuri¢ was born on 8 April 1935 in Sipovo (Bosnia
and Herzegovina). According to the respondent Government, he is of
unknown citizenship. He moved to Slovenia at the age of twenty and settled
in Koper in 1965. He is a trained shoemaker. In 1976 he rented a small
workshop from the Koper Municipality (Obcina Koper) and established a
private business there. He was registered as a permanent resident in
Slovenia from 23 July 1970 until 26 February 1992.

84. In 1991 he fell seriously ill, was hospitalised for three months, and
allegedly failed for that reason to lodge an application for Slovenian
citizenship. The respondent Government confirmed that the applicant had
been hospitalised. However, he had already been released from hospital on
15 June 1991.

85. In 1993 the applicant's home caught fire and he lost most of his
papers. When he applied for replacement papers to the Koper Municipality
(Obcina Koper), he was informed that his name had been deleted from the
Register.

86. The applicant continued with his business and was paying the rent
until the late 1990s when he started experiencing financial difficulties. Since
he could no longer pay the rent, he lost the right to remain in the premises.
Without any papers, he was at risk of being expelled if he travelled outside
the local community where the police tolerated his presence.

87. The applicant stated that at a later stage he tried on various occasions
to regularise his status with the Koper Administrative Authority, including
in October 2006, but allegedly received no reply. On the other hand, the
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respondent Government maintained that Mr Kuri¢ had never applied for a
residence permit in Slovenia.

88. The applicant further maintained that in 2006 he had started
proceedings for pension rights with the Institute of Pension and Invalidity
Insurance. On 14 May 2006 the latter sent him a letter with evidence of his
years of employment, requesting him to provide a certificate of citizenship.
However, further to the request of the Agent of the respondent Government,
on 29 October 2007 the Institute of Pension and Invalidity Insurance stated
that the applicant had not begun any official proceedings before it.

89. On 7 May 2007 the applicant applied for Slovenian citizenship as a
stateless person. His request was dismissed on 27 July 2007.

90. According to the respondent Government, on 29 January 2008 the
applicant again applied for Slovenian citizenship under section 10 of the
Citizenship Act. The proceedings are pending.

3. Mr Ljubomir Petres

91. The applicant Mr Petres was born on 15 September 1940 in Laktasi
(Bosnia and Herzegovina). He moved to Slovenia when he was eighteen in
search of work. Initially he moved around the country constantly but in
1963 he settled in Piran. He was registered as a permanent resident there
from 4 March 1964 until 26 February 1992.

92. The applicant has been registered as unemployed in Slovenia since
1983. He stated that he had occasionally worked in Germany and Italy from
1971 until 1992.

93. In 1991 the applicant allegedly enquired of the Municipality of Piran
(Obcina Piran) whether he had to apply for Slovenian citizenship. He was
told that no application was necessary since he had his permanent residence
registered there. He was alerted in early 1992 when he did not receive an
invitation to vote in the local elections. In March 1992 when he sought to
renew his identity card, holes were punched in it, making it invalid.

94. According to the applicant, after his name was removed from the
Register in 1992, he lost the right to remain in the centre where he resided.
He has been homeless ever since, living in a shelter made of wood and
cardboard on a piece of land owned by the Municipality. As he had no valid
documents he was unable to travel outside Slovenia and could not seek
work in Italy or visit his parents in Bosnia and Herzegovina. He also risked
expulsion if he travelled around the country. In addition, he had health
problems and has been in serious need of medical assistance.

95. On 6 May 1993 the applicant applied for Slovenian citizenship under
section 10 of the Citizenship Act. On 29 November 1996 the Ministry
informed Mr Petres$ that his application was incomplete and gave him two
months to provide the missing documents proving that he had
accommodation, a permanent source of sufficient income, that he had no
convictions and that no criminal proceedings were pending against him, that
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he had paid all his taxes, and that he had a sufficient command of the
Slovenian language. The deadline for furnishing the missing documents was
extended a number of times until 19 June 2000, when he was given a final
three months.

96. On 10 October 2000 the Ministry terminated the proceedings under
section 38 of the Citizenship Act, citing the applicant's inactivity. The
applicant stated that his failure to submit the requested documents was not
due to his unwillingness or negligence but to the actual impossibility of
producing evidence.

97. The applicant further stated that in 2002 he sought in vain to obtain
citizenship of Bosnia and Herzegovina in the Laktasi Municipality.
Contrary to that, the respondent Government maintained that Mr Petre$ was
a citizen of Bosnia and Herzegovina.

98. On 24 December 2003 Mr Petres lodged a request for permanent
residence under the Legal Status Act. On 29 December 2006 the permanent
residence permit was issued to the applicant and served on him on
22 January 2007.

99. In February 2007, with the help of the Piran Social Work Centre
(Center za socialno delo Piran) the applicant was awarded a monthly social
assistance allowance, in the amount of EUR 205.57.

100. Further to the inquiries of the Agent of the respondent Government,
on 18 October 2007 the Institute of Pension and Invalidity Insurance stated
that there were no data concerning the applicant's employment in their
evidence, nor had he started any proceedings before it.

101. On 24 July 2009 the President of the Chamber requested the
respondent Government and the applicants under Rule 54 § 2 (a) to inform
the Court whether an additional residence permit, further to the
Constitutional Court's decision of 3 April 2003, had been issued in respect
of the applicant Mr Petres.

102. The respondent Government confirmed that on 3 March 2009 the
applicant had been ex officio issued a supplementary residence permit on the
basis of point no. 8 of the operative part of the Constitutional Court's
decision of 3 April 2003, awarding him residence status from 26 February
1992.

103. The applicant initially replied that no supplementary decision had
been issued in respect of him. However, on 24 September 2009 he
confirmed the fact that he had been issued with the supplementary residence
permit. Owing to impediments to serving the decision on the applicant in
person, the decision was notified to him by publication on the Ministry's
notice board.

4. Mr Jovan Jovanovié

104. The applicant Mr Jovanovi¢ was born on 30 August 1959 in Lopare
(Bosnia and Herzegovina). He is a citizen of Bosnia and Herzegovina. He
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moved to Slovenia in 1976 in search of work and settled in Ljubljana. He
had his permanent residence registered in Slovenia from 1 October 1976 to
26 February 1992.

105. According to the applicant, in 1991 he did not apply for Slovenian
citizenship because he could not obtain the required documents from Bosnia
and Herzegovina. Subsequently, he was stopped by the police in a routine
check and his passport and identity card were confiscated. The applicant has
not left Slovenia since 1992 because he would be unable to re-enter the
country, as he has no papers.

106. The applicant worked in the Pivovarna Union brewery from
30 April 1978 until 31 March 1992. Afterwards, he wished to set up a
private company but his plans to pursue a private career fell through
because of his lack of status. He also lost the apartment he had rented from
his former employer, but acquired a new residence with his partner, L.N.,
who was also of Bosnian origin but had acquired Slovenian citizenship.
They had a son, S.J., who has Slovenian citizenship.

107. On 31 March 2004 Mr Jovanovi¢ lodged an application for
Slovenian citizenship under section 10 of the Citizenship Act and an
application for a permanent residence permit.

108. On 14 April 2004 the Ministry informed him that his application
for citizenship was incomplete. He was specifically requested to produce,
inter alia, proof that he had sufficient income, no outstanding tax debts, and
legal status as an alien.

109. On 18 January 2006 the Ministry informed Mr Jovanovi¢ that he
had not lodged the application for a permanent residence permit with the
competent administrative authority on the prescribed application form. As a
consequence, he was requested to pay administration fees within fifteen
days, which he did.

110. According to the respondent Government, on 27 June 2006 the
applicant applied again for Slovenian citizenship under section 10 of the
Citizenship Act.

111. In the meantime, on 19 June 2006 the applicant applied again for a
permanent residence permit. On 22 September 2006 he withdrew his
request. On 3 October 2006 the Ljubljana Administrative Unit (Upravna
enota Ljubljana) terminated the proceedings.

112. On 21 November 2006 a permanent residence permit in
proceedings initiated previously was issued to the applicant. The decision
was served on him on 8 January 2007.

113. On 1 December 2006 his application for Slovenian citizenship was
dismissed.

114. Subsequently, according to the respondent Government, on 9 May
2007 the applicant was awarded Slovenian citizenship by naturalisation
since he is married to a Slovenian citizen.
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115. Further to the request of the Agent of the respondent Government,
on 8 October 2007 the Institute of Pension and Invalidity Insurance stated
that the applicant's employment in Slovenia was registered in their evidence.
He did not start any proceedings before the Institute of Pension and
Invalidity Insurance.

116. On 24 July 2009 the President of the Chamber requested the
respondent Government and the applicants under Rule 54 § 2 (a) to inform
the Court whether, further to the Constitutional Court's decision of 3 April
2003, a supplementary residence permit had been issued in respect of the
applicant Mr Jovanovi¢.

117. The respondent Government confirmed that on 3 March 2009 the
applicant had been ex officio issued a supplementary residence permit on the
basis of point no. 8 of the operative part of the Constitutional Court's
decision of 3 April 2003, awarding him residence status from 26 February
1992.

118. The applicant initially replied that no supplementary decision had
been issued in respect of him. However, on 24 September 2009 he
confirmed that he had been issued with the supplementary residence permit.
Owing to various circumstances, however, he had previously been unaware
of this fact. The decision was served on a member of Mr Jovanovié's family,
who allegedly failed to inform him.

5. Mpr Velimir Dabetic¢

119. The applicant Mr Dabeti¢ was born on 22 September 1969 in
Koper (Slovenia). According to the respondent Government, the applicant
had Yugoslav citizenship. He was registered as a permanent resident in
Slovenia from 29 September 1971 until 26 February 1992. His parents and
two brothers were born in Montenegro and they, like the applicant, were
removed from the Register in 1992. The applicant's mother was granted
Slovenian citizenship in 1997 and his father in 2004.

120. The applicant stated that in 1991 he had moved to Italy, but
remained registered as a permanent resident in Koper (Slovenia) until the
events of 1992. He allegedly received false information from the Koper
Administrative Unit. The respondent Government stated that the applicant
had been living in Italy since 1989, and not only in 1991. He was therefore
not resident in Slovenia when the plebiscite was held and when it became
independent.

121. The applicant worked in Italy until 2002, when his old SFRY
passport expired and the Italian authorities refused to extend his residence
permit. He remained in Italy illegally and on 20 April 2006 he was ordered
to leave the country within five days. Eventually, he was given leave to
remain in Italy since he had applied for recognition of his stateless person
status and the proceedings were pending.
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122. In the meantime, on 25 November 2003 the applicant urged the
Slovenian Ministry to issue a decision regulating his status following the
delivery of the Constitutional Court's decision of 3 April 2003 (see
paragraphs 56-57 above and 250-255 below). The respondent Government
maintained that the applicant had never properly applied for a residence
permit in Slovenia.

123. On 29 November 2003 the applicant applied for Slovenian
citizenship under section 19 of the Citizenship Act as amended in 2002.

124. On 9 February 2004 the applicant filed an action complaining of
the silence of the administrative authorities (tozba zaradi molka upravnega
organa) in the Nova Gorica Unit of the Administrative Court (Upravno
sodisce, Oddelek v Novi Gorici) since he had not been issued with a
supplementary decision (see paragraph 57 above).

125. On 20 May 2005 the applicant's action was rejected by the
Administrative Court.

126. On 14 November 2005 the Ministry dismissed his application for
Slovenian citizenship because he had failed to prove that he had in fact
resided in Slovenia for ten years and had lived there constantly for the last
five years.

6. Ms Ana Mezga

127. The applicant Ms Mezga was born on 4 June 1965 in Cakovec
(Croatia). She is a Croatian citizen. In 1979 she moved to Ljubljana
(Slovenia), where she later found work. She was registered as a permanent
resident in Slovenia from 28 July 1980 to 26 February 1992.

128. According to the applicant, in 1992, after the birth of her second
child, she became aware of the fact that her name had been erased from the
Register. Her employer shortened her maternity leave and made her
redundant. Moreover, in March 1993 she was stopped by the police during a
routine check. Since she had no papers, she was detained at the police
station and later in a transit centre for foreigners (prehodni dom za tujce),
but was released after paying a fine.

129. Subsequently, she moved to Piran, where she met H.S., a Slovenian
citizen, with whom she had two children, both of whom are Slovenian
citizens.

130. On 13 December 1999 Ms Mezga lodged an application for a
permanent residence permit under the Legal Status Act. The Ministry asked
her five times to complete her application and informed her that she could
also have sought a permanent residence permit under the provisions for
family reunification.

131. On 14 April 2004 the applicant requested the Ministry to issue a
supplementary decision under point 8 of the operative part of the
Constitutional Court's decision of 3 April 2003 (see paragraph 57 above).
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132. On 29 April 2004 the applicant applied for Slovenian citizenship
under section 19 of the amended Citizenship Act.

133. On 15 October 2004 the applicant attended a meeting at the Piran
Administration Unit in the framework of proceedings for a permanent
residence permit. On 25 October 2004 the applicant was requested to
complete her application.

134. On 5 November 2004 the Institute of Pension and Invalidity
Insurance stated that the applicant's employment in Slovenia was registered
in their files.

135. On 6 December 2004 the Ministry terminated the proceedings
relating to the applicant's request for a permanent residence permit on
account of her inactivity.

136. In the proceedings concerning the citizenship, on 18 November
2005 the Ministry gave the applicant two months to complete her
application. Among other things, she was to prove that she had in fact been
resident in Slovenia since 23 December 1990.

137. On 13 June 2006 the Ministry dismissed her application for
Slovenian citizenship.

138. On 10 August 2007 the applicant applied for a temporary permit as
a family member of a Slovenian citizen.

139. On 13 September 2007 the applicant received a temporary
residence permit valid until 13 September 2012.

7. Mrs Ljubenka Ristanovi¢ and Mr Tripun Ristanovic¢

140. The applicant Mrs Ristanovi¢ was born on 19 November 1968 in
Zavidovi¢i (Bosnia and Herzegovina). She is currently a Serbian citizen.
She moved to Ljubljana (Slovenia) in 1986 in search of work. She married
there and on 20 August 1988 her son, the applicant Mr Tripun Ristanovi¢,
was born. He is a citizen of Bosnia and Herzegovina. Both applicants were
registered as permanent residents in Ljubljana before the events of 1992;
Mrs Ristanovi¢ from 6 August 1986 to 20 November 1991 and her son from
20 August 1988 until 26 February 1992.

141. Mrs Ristanovi¢ maintained that she believed that she would be
awarded Slovenian citizenship automatically as a permanent resident.
However, in 1994 both Mrs Ristanovi¢ and her son were deported from
Slovenia. Mrs Ristanovi¢'s husband, who was in possession of a work
permit and a temporary residence permit at the material time, remained in
Slovenia. He later received a permanent residence permit.

142. According to the respondent Government, Mrs Ristanovi¢ moved
from her Municipality without deregistering her permanent residence and
her personal card was for that reason transferred from the Register of
Permanent Residents into the Register of those “emigrated without having
deregistered”.
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143. In 2004 Mrs Ristanovi¢ acquired a Serbian identity card and in
2005 a Serbian passport. In 2004, the authorities of Bosnia and Herzegovina
issued an identity card and a passport to Mr Ristanovi¢. Since he has no
Serbian documents he has allegedly been living in Serbia in constant fear of
being deported.

144. The applicants Mrs and Mr Ristanovi¢ stated that they never
applied for a permanent residence permit or for Slovenian citizenship since
they did not fulfil the condition of actually living in Slovenia under the
existing legislation.

8. Mr Ali Berisha

145. The applicant Mr Berisha was born on 23 May 1969 in Pe¢
(Kosovo) in a Roma ethnic community. According to the respondent
Government, he is a Serbian citizen. He moved to Slovenia in 1985. He
worked in a factory “Elektrokovina” in Maribor until 31 May 1991. He was
registered as a permanent resident in Slovenia from 6 October 1987 until
26 February 1992.

146. In 1991 he allegedly spent some time in Kosovo with his sick
mother. This appears to have been the reason why he did not apply for
Slovenian citizenship at that time.

147. The applicant maintained that he was detained in 1993 by the
Slovenian border police as he re-entered the country after visiting relatives
in Germany. His SFRY passport was taken away from him and he was kept
in a transit centre for foreigners for ten days. On 3 July 1993 he was
deported to Tirana (Albania), allegedly without any decision. The Albanian
police returned the applicant to Slovenia because he had no passport. He
was again placed in the transit centre, from which he escaped during the
night.

148. In 1993 the applicant fled to Germany, where he received a
temporary residence permit for humanitarian reasons, owing to the unstable
situation in Kosovo at the time.

149. On 9 August 1996 he married M.M., born in Kosovo, also a
member of a Roma ethnic group. Four children were born between 1997
and 2003 while the family lived in Germany and received welfare benefits
there.

150. In 2005 the German authorities dismissed the applicant's request for
another extension of his residence permit because the overall situation in
Kosovo was deemed stable enough for him to return there. He was ordered
to leave Germany with his family by 30 September 2005.

151. At an unknown time, the applicant and his family lodged requests
for asylum in Germany.

152. Subsequently, the applicant and his family moved to Slovenia.



KURIC AND OTHERS v. SLOVENIA JUDGMENT 21

153. On 13 July 2005 the applicant and his family lodged an application
for temporary residence permits and on 25 July 2005 they lodged an
application for permanent residence permits under the Legal Status Act.

154. In addition, on 26 September 2005 the applicant and his family
filed asylum requests. The applicant also sought refugee status.

155. Further to the withdrawal of their asylum requests, on 19 October
2005 the Ministry terminated the proceedings. The Ministry also ordered
that the applicant and his family should return to Germany. On 28 October
2005 the removal order was issued but was not executed. On 10 November
2005 a new removal order was issued, setting the date of removal for
18 November 2005. The applicant started proceedings before the
Administrative Court. On 15 November 2005 his request was granted.

156. At that time the case also received considerable attention from the
local and international community owing to the efforts of Amnesty
International.

157. On 27 February 2006 the family again applied for asylum in
Slovenia. They were living in an asylum centre (azilni dom) at the time.

158. On 28 April 2006 the applicant brought an action before the
Administrative Court, complaining of the silence of the administrative
authorities in the proceedings related to the permanent residence permits for
him, his wife and their four children. Those proceedings are pending.

159. On 19 July 2006 the German authorities informed the Slovenian
authorities that Germany had jurisdiction under the Dublin Regulation for
examining the asylum applications of the Berisha family.

160. On 28 July 2006 the applicant's fifth child was born in Slovenia.

161. On 30 October 2006 the Ministry decided, further to the above-
mentioned decision of the German authorities, that they did not have
jurisdiction for the examination of the asylum requests of the applicant and
his family and that they would be handed over to Germany. The Ministry
had also received fresh evidence that Mr Berisha and his family were
asylum seekers in Germany, where they had received financial aid for that
purpose.

162. On 5 November 2006 the applicant and his family instituted
proceedings in the Administrative Court, contesting the Ministry's decision.
On the same day they also requested that the impugned decision not be
enforced and withdrew their application for asylum.

163. According to the applicant, on 7 November 2006 the Ministry again
tried to transfer the applicant and his family to Germany and on
15 November 2006 the Administrative Court annulled the removal order.

164. On 28 December 2006 the Supreme Court (Vrhovno sodisce)
upheld the Ministry decision's of 30 October 2006 that Germany had
jurisdiction under the Dublin Regulation to decide on the applicant's request
for asylum.
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165. On 1 February 2007 the applicant and his family were handed over
to Germany.

166. Neither the applicant nor his family have applied for Slovenian
citizenship.

167. On 22 March 2007 the applicant filed a constitutional complaint.
The proceedings before the Constitutional Court are pending.

9. Mr Ilfan Sadik Ademi

168. The applicant Mr Ademi was born on 28 July 1952 in Skopje (“the
former Yugoslav Republic of Macedonia”) in a Roma ethnic community.
According to the respondent Government, he is of unknown citizenship. In
1977 he moved to Slovenia, where he worked until 1992. He had his
permanent residence registered there from 27 September 1977 to
26 February 1992.

169. According to the applicant, in 1993 he was stopped by the police in
the course of a routine check. Since he had no valid papers, he and his
family were expelled to Hungary. Shortly afterwards they moved to Croatia,
from where they re-entered Slovenia illegally.

170. On 23 November 1992 the applicant lodged an application for
Slovenian citizenship with the assistance of a lawyer.

171. The applicant later moved to Germany where he declared himself a
stateless person and obtained a temporary residence permit and a passport
for foreigners.

172. On 9 February 1999 he requested the Embassy of “the former
Yugoslav Republic of Macedonia” to issue him with a passport, but
received a negative reply since he was not their citizen.

173. On 16 February 2005 the applicant applied for a permanent
residence permit under the Legal Status Act. On 20 April 2005 the Ministry
requested him to complete his application with evidence of citizenship.

174. On 26 May 2005 his application was rejected on the ground that the
applicant was a stateless person. The Ministry stated that the Legal Status
Act applied only to citizens of the former SFRY republics.

175. On 11 July 2005 the Ministry replied to the applicant's letter
seeking further examination of his application for Slovenian citizenship
lodged in 1992. It informed him that, since he did not appear to have lived
in Slovenia for the preceding ten years, he did not meet the requirements for
Slovenian citizenship under the amended Citizenship Act.

176. On 9 September 2005 his application for Slovenian citizenship was
dismissed.

177. On 31 July 2007 the applicant again applied for a permanent
residence permit under the Legal Status Act. On 31 March 2008 his
application was rejected, again on the ground that the applicant was not a
citizen of any of the former SFRY republics.
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178. The applicant started proceedings before the Administrative Court
which are pending.
179. The applicant now lives in Germany.

10. Mr Zoran Minic

180. The applicant Mr Mini¢ was born on 4 April 1972 in Podujevo
(Kosovo). According to the respondent Government, he is a Serbian citizen.
He moved to Slovenia with his family in 1977. He was registered as a
resident in Slovenia from 1 August 1984 to 26 February 1992.

181. According to the applicant, he and his family applied for Slovenian
citizenship under the Citizenship Act. However, they missed the deadline
for lodging the application by one month, as the war in Kosovo had made
collecting the necessary documents difficult. According to the information
supplied by the respondent Government, there was no evidence that Mr
Mini¢ had applied for Slovenian citizenship in 1991. Finally, Mr Mini¢'s
mother was awarded Slovenian citizenship in 2000 and his siblings in 2003.

182. The respondent Government stated that it followed from his
employment documents that he had been working in Podujevo from 1992
until 1999. He married a Serbian citizen, with whom he has four children.
On the other hand, the applicant stated that he had been living in Ljubljana
in 1992.

183. In 2002 Mr Mini¢ was arrested by the police in Slovenia because he
was working without a permit. He was prosecuted, ordered to pay a fine and
on 5 June 2002 expelled to Hungary, in spite of the Constitutional Court's
decision of 4 February 1999 (see paragraphs 51 above and 243 below),
without any formal decision.

184. On 15 September 2003 the applicant applied for Slovenian
citizenship under Section 19 of the amended Citizenship Act.

185. Between 26 April and 9 October 2004 the Ministry asked the
applicant five times to complete his application by providing evidence,
among other things, that he had been living in Slovenia without interruption
since 23 December 1990. When he failed to do so, he was summoned for a
hearing at the Ministry.

186. At the hearing on 17 December 2004 he confirmed the information
stated in his employment record, namely that he had worked in Podujevo
(Kosovo) from 8 January 1992 to 6 April 1999 and had thus not been living
in Slovenia uninterruptedly since 23 December 1990.

187. On 21 February 2006 his application for Slovenian citizenship was
accordingly dismissed. That decision was served on Mr Mini¢ between
28 June and 2 July 2006 during a trip to Slovenia.

188. On 17 July 2006 the applicant initiated proceedings before the
Administrative Court. The proceedings are pending.

189. On 30 June 2006 the applicant applied for a permanent residence
permit under the Legal Status Act.
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190. On 29 March 2007 a hearing was held at the Ministry. On 14 July
2007 the applicant provided supplementary documents in support of his
request.

191. On 18 July 2007 the Ministry dismissed the applicant's request
since he did not meet the requirement of the actual residence in Slovenia.

192. On 19 September 2007 the applicant initiated proceedings before
the Administrative Court. The proceedings are pending.

II. RELEVANT INTERNATIONAL AND DOMESTIC LAW AND
PRACTICE

A. Domestic law and practice

1. Yugoslav legislation

193. In the former Yugoslavia, citizenship was regulated by different
federal and individual republics' acts on citizenship (see paragraphs 194-207
below).

(a) Citizenship of the Democratic Federal Yugoslavia Act (Zakon o
driavljanstvu Demokraticéne federativne Jugoslavije — Official Gazette of the
DFY, no. 64/45 of 1945)

194. Section 1 of the Citizenship of the Democratic Federal Yugoslavia
Act provided for uniformity of Yugoslav citizenship, which comprised both
federal and republic citizenship: every citizen of a republic was
simultaneously a federal citizen and every federal citizen was also a
republic citizen.

195. After the adoption of the Constitution in 1946, this Act was
confirmed as the Citizenship of the Federal People's Republic of Yugoslavia
Act.

(b) Citizenship of the People's Republic of Slovenia Act (Zakon o driavijanstvu
Ljudske Republike Slovenije — Official Gazette of the PRS, no. 20/50 of
1950)

196. Section 1 of this Act specified that citizenship of the People's

Republic of Slovenia could only be held by persons who were also citizens
of the Federal People's Republic of Yugoslavia.

(¢) Yugoslav Citizenship Act (Zakon o jugoslovanskem driavljanstvu — Official
Gazette of the SFRY, no. 38/64 of 1964)

197. Following the adoption of the 1963 Constitution, the Yugoslav
Citizenship Act was passed in 1964. Section 2 of that Act provided that the
republic citizenship could only be held by a Yugoslav citizen, thus retaining
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the primacy of federal citizenship. Loss of Yugoslav citizenship entailed
loss of republic citizenship.

198. Consequently, the new Citizenship of the Socialist Republic of
Slovenia Act was adopted in 1965.

(d) Constitution of the SFRY (Ustava SFRJ — Official Gazette of the SFRY,
no. 9/74 of 1974)

199. The Preamble of the Constitution of the SFRY read:

“Proceeding from the right of every nation to self-determination, which also
includes the right to secede, the nations of Yugoslavia have, on the basis of the freely
expressed will in the common struggle of all the nations and nationalities in the
national liberation war and socialist revolution, in accordance with their historical
aspirations, aware that the further strengthening of brotherhood and unity is in the
common interest, together with the nationalities with which they live, united into a
federal republic of free and equal nations and nationalities and have created a socialist
federal community of working people — the Socialist Federal Republic of Yugoslavia
— in which in the interest of each nation and each nationality in particular and of all
together they shall fulfill and ensure:

The working people and nations and nationalities shall fulfill their sovereign rights
in the socialist republics and in the socialist autonomous regions in accordance with
their constitutional rights and — where this Constitution so provides in the common
interest — in the Socialist Federal Republic of Yugoslavia. ...”

200. Article 1 of the Constitution defined the SFRY as a federal State
consisting of voluntarily united nations. Individual republics were defined
as States based on national sovereignty and on the rule and self-
management of the working class and all working people (Article 3).

201. Article 294 of the Constitution provided that SFRY citizenship was
common to all residents of Yugoslavia, whereby every citizen of a republic
was at the same time a citizen of the SFRY.

202. Following the adoption of the 1974 Constitution, a new SFRY
Citizenship Act, the last, was enacted in 1976.

(e) Constitution of the Socialist Republic of Slovenia (Ustava Socialisticne
republike Slovenije — Official Gazette of the SRS, no. 6/74 and 32/89 of
1974 and 1989)

203. Article 2 of the Slovenian Constitution set forth the duties of the
republic: ensuring and exercising sovereignty, equality and national
freedom, ensuring independence and territorial integrity, ensuring human
rights; ensuring conditions for the development and progress of the
Slovenian nation; developing international relationships in the political,
economic, cultural and other areas within the framework of foreign policy
of the SFRY; performing all other functions that are important for political,
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economic and cultural activities; defence and socialist self-managing of the
democratic social environment.

204. Moreover, the same article provided that only those duties which,
in the common interest of nations and nationalities and on the basis of an
agreement of the republics and autonomous regions, were so defined by the
SFRY Constitution, were to be fulfilled within the SFRY.

205.In relation to citizenship, the Constitution provided that every
citizen of the Socialist Republic of Slovenia was simultaneously a citizen of
the SFRY.

206. In 1989, Amendment X to the 1974 Constitution replaced its
Article 2, and provided:

Article 2

“The Republic of Slovenia exists within the composition of the SFRY on the basis
of the permanent, integral and inalienable right of the Slovenian nation to self-
determination, which also includes the right to secede.”

(f) Citizenship of the Socialist Republic of Slovenia Act (Zakon o driavijanstvu
Socialisticne republike Slovenije — Official Gazette of the SRS, no. 23/76 of
1976)

207. Section 1 of this Act provided that every citizen of the Socialist
Republic of Slovenia was simultaneously a citizen of the SFRY, thus
establishing the primacy of the republic citizenship.

(g) Movement and Residence of Aliens Act (Zakon o gibanju in prebivanju
tujcev — Official Gazette of the SFRY, no. 56/80 of 1980, as amended)

208. This Act clearly distinguished between a permit for temporary or
permanent residence of an alien in the State territory and the temporary or
permanent place of residence of a SFRY citizen, denoting the actual
location of his/her residence.

(h) Inhabitants' Residence Evidence and Population Registry Act (Zakon o
evidenci nastanitve obcanov in o registru prebivalstva — Official Gazette of
the SRS, no. 6/83, 11/91 of 1983 and 1991)

209. This Act regulated the registration and deregistration of permanent
and temporary residence and the keeping of population registers on
Slovenian territory.

210. In 1991, its section 5 was amended to provide:

“The registration of permanent residence and registration of any change of address
is obligatory for all inhabitants, whenever they settle permanently in a settlement or
change their address. Deregistration of permanent residence is obligatory for
inhabitants who move from the territory of the Republic of Slovenia.”
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(i) Rules on the Keeping and Management of the Register of Permanent
Residents (Pravilnik o vodenju in vzdrievanju registra prebivalstva — Official
Gazette of the SRS, no. 18/84 of 1984)

211. The relevant provisions of this Act provide:
Section 4
“Personal cards shall contain the following data on the inhabitant:

unique personal identification number (enotna maticna Stevilka obcana)

national affiliation, nationality or ethnic group,

citizenship of a socialist republic,

’

Section 6

“If the competent authority determines that for an individual inhabitant the reasons
for being kept in the card index of permanent residents have ceased, it shall remove
that person's card from the card index of permanent residence and shall place it in one
of the special card indexes.”

Section 9

The competent authority must harmonise and supplement the files daily with regard
to the following events:

loss of citizenship of a socialist republic and the SFRY and change in citizenship of
a socialist republic,

’

2. Legislation of the Republic of Slovenia

(a) Statement of Good Intentions (Izjava o dobrih namenih — Official Gazette
of the RS, no. 44/90-I of 1990)

212. The purpose of the Statement of Good Intentions, adopted on
6 December 1990 in the course of preparations for the plebiscite on the
independence of Slovenia, was to express the State's commitment to certain
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values in pursuit of its independence. The relevant provision of this
document provides:

“... The Slovenian State ... shall ... guarantee to all members of other nations and
nationalities the right to an all-embracing development of their culture and language
and to all those who have their permanent residence in Slovenia the right to obtain
Slovenian citizenship if they so wish...”

(b) Fundamental Constitutional Charter on the Sovereignty and
Independence of the Republic of Slovenia (Temeljna ustavna listina o
samostojnosti in neodvisnosti Republike Slovenije — Official Gazette of the
RS no. 1/91-1 of 1991)

213. The relevant provisions of the Fundamental Constitutional Charter
on the Sovereignty and Independence of the Republic of Slovenia,
published on 25 June 1991, provide:

Section III

“The Republic of Slovenia guarantees the protection of human rights and
fundamental freedoms to all persons on the territory of the Republic of Slovenia,
regardless of their national origin and without any discrimination, in accordance with
the Constitution of the Republic of Slovenia and binding international agreements...”

(c) 1991 Constitutional Law relating to the Fundamental Constitutional
Charter on the Sovereignty and Independence of the Republic of Slovenia
(Ustavni zakon za izvedbo Temeljne ustavne listine o samostojnosti in
neodvisnosti RS — Official Gazette of the RS no. 1/91-I of 1991)

214. The relevant provisions of the 1991 Constitutional Law provide:
Section 13

“Citizens of the other republics [of the former SFRY] who on 23 December 1990,
the day the plebiscite on the independence of the Republic of Slovenia was held, were
registered as permanent residents in the Republic of Slovenia and in fact live here
shall until they acquire citizenship of Slovenia under section 40 of the Citizenship of
the Republic of Slovenia Act or until the expiry of the time-limit set forth in
section 81 of the Aliens Act, have equal rights and duties as the citizens of the
Republic of Slovenia...”

(d) Constitution of the Republic of Slovenia (Ustava Republike Slovenije),
Official Gazette no. 33/91-I of 1991)

215. The relevant provisions of the Constitution of the Republic of
Slovenia provide:
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Article 8
“Statutes and regulations must comply with generally accepted principles of

international law and with treaties that are binding on Slovenia. Ratified and
published treaties shall be applied directly.”

Article 14
“In Slovenia everyone shall be guaranteed equal human rights and fundamental
freedoms irrespective of national origin, race, sex, language, religion, political or
other conviction, material standing, birth, education, social status or any other

personal circumstance.

All are equal before the law.”

Article 90

“The National Assembly may call a referendum on any issue which is the subject of
regulation by law. The National Assembly is bound by the result of such referendum.

The National Assembly may call a referendum from the preceding paragraph on its
own initiative, however it must call such a referendum if so required by at least one

third of the deputies, by the National Council or by forty thousand voters..

The right to vote in a referendum is held by all citizens who are eligible to vote in
elections.

A proposal is passed in a referendum if a majority of those voting have cast votes in
favour of the same.

Referendums are regulated by a law passed in the National Assembly by a two-
thirds majority vote of deputies present.”

(e) Constitutional Court Act (Zakon o Ustavnem sodiscu, Official Gazette of
the RS, no. 15/94 of 1994, as amended)

216. The relevant provisions of the Constitutional Court Act provide:
Section 1

“l. The Constitutional Court is the highest body of judicial authority for the
protection of constitutionality, legality, human rights and basic freedoms.

2. In relation to other State bodies, the Constitutional Court is an autonomous and
independent state body.

3. Decisions of the Constitutional Court are legally binding.”
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Section 59

“The Constitutional Court shall issue a decision declaring that the appeal was
unfounded or shall accept the appeal and quash the act that was the subject of the
appeal or declare it null and void in whole or in part, and return the matter to the
competent body. ...”

Section 60

“l. If the Constitutional Court quashes an individual act, it may also decide a
contested right or freedom if such a procedure is necessary in order to put an end to
consequences that have already occurred as a result of that act or if such is the nature
of the constitutional right or freedom and provided that a decision can be reached on
the basis of information in the record.

2. The decision referred to in the preceding paragraph is implemented by the
authority which is competent for the implementation of the individual act which the
Constitutional Court abrogated or annulled and replaced by its decision. If there is no
competent authority according to the regulations in force, the Constitutional Court
determines one.”

(f) Citizenship of the Republic of Slovenia Act (Zakon o driavljanstvu
Republike Slovenije, Official Gazette no. 1/91-1, 30/91 and 96/2002 of 1991
and 2002)

217. The relevant provisions of the Citizenship Act provide:
Section 10

“The competent authority may, within its discretion, admit a person requesting
naturalisation if this is in compliance with the national interest. The person must fulfil
the following conditions:

1. be 18 years of age;

2. have been released from current citizenship or prove that he/she will be released
[from such citizenship] if he/she acquires citizenship of the Republic of Slovenia;

3. have in fact been living in Slovenia for 10 years, of which the past 5 years prior
to the submission of the application are to have been continuous;

4. have a guaranteed permanent source of income, at least in an amount that
enables material and social security;

5. have a command of the Slovene language for the purposes of everyday
communication;

6. not have been sentenced to a prison sentence longer than one year in the country
of which he/she is a citizen or in Slovenia for a criminal offence which is prosecuted
by law, provided that such an offence is punishable pursuant to the regulations of
his/her country and also pursuant to the regulations of the Republic of Slovenia;
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7. not have had his or her residence in the Republic of Slovenia prohibited;

8. the person's naturalisation must pose no threat to the public order, security or
defence of the State;

2

Section 38

“If the procedure for the establishment of citizenship or for the acquisition or loss of
citizenship of the Republic of Slovenia was introduced upon request of the person
concerned and it is impossible to end the procedure without his/her cooperation,
his/her silence shall be considered as the withdrawal of the request, if he/she, despite
an admonition from the competent authority, does not carry out any activity within the
given term, necessary to continue or end the procedure, or if it can be concluded from
the omission of such deeds that he/she is no longer interested in the continuation of
the procedure.

The procedure can only be ended on the basis of the reasons under the preceding
paragraph after three months have expired from the admonition.”

Section 39

“Persons who acquired citizenship of the Republic of Slovenia and of the Socialist
Federative Republic of Yugoslavia under valid legislation shall be considered citizens
of Slovenia under the present Act.”

Section 40

“Citizens of another republic [of the former SFRY] who on 23 December 1990, the
day the plebiscite on the independence of the Republic of Slovenia was held, were
registered as permanent residents in the Republic of Slovenia and in fact live here
shall acquire citizenship of the Republic of Slovenia if they lodge, within six months
after the present Act enters into force, an application with the internal affairs authority
of the municipality where they live...”

218. On 14 December 1991 the Citizenship Act was amended, by adding
the following two paragraphs to the above-mentioned section 40:

“Even if the applicant meets the requirements set forth in the preceding paragraph
his or her application will be dismissed, if he or she committed, after 26 June 1991, a
crime ..... against the Republic of Slovenia or other values protected by the criminal
legislation in accordance with section 4 of the Constitutional Act relating to the
Fundamental Constitutional Charter on the Sovereignty and Independence of the
Republic of Slovenia, regardless of where the crime was committed. If criminal
proceedings are pending, the procedure concerning nationality shall be suspended
until the decision in the aforementioned proceedings becomes final.

Even if the applicant meets the requirements for citizenship set forth in the first
paragraph, his or her application may be dismissed [if granting citizenship would be
liable to undermine public order, security or defence of the State].”
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219. In its decision U-I-89/99 of 10 June 1999, the Constitutional Court
declared unconstitutional the provision in the latter paragraph that cited
“public order” as a reason for denying citizenship.

220. On 14 November 2002 the Citizenship of the Republic of Slovenia
Act was further amended. The relevant provision reads:

Section 19

“An adult who on 23 December 1990 was registered as a permanent resident on the
territory of the Republic of Slovenia and has lived there uninterruptedly since that
date, may apply for citizenship of the Republic of Slovenia within one year after the
present Act enters into force if he or she meets the requirements set forth in ... this
Act.

When deciding under the preceding paragraph whether the applicant meets the
requirements set forth in ... this Act, the competent authority may take into
consideration the length of the applicant's stay in the State, his or her personal, family,
business, social and other ties with the Republic of Slovenia and the consequences a
refusal of citizenship would have for the applicant.

’

(g) Aliens Act (Zakon o tujcih, Official Gazette no. 1/91-I of 1991)

221. The relevant provisions of the Aliens Act read as follows:
Section 13

“A foreigner who enters the territory of the Republic of Slovenia with a valid
passport may remain in it for three months or as long as the validity of an issued visa
allows him to, unless otherwise provided by an international agreement ...

A foreigner wishing to remain on the territory of the Republic of Slovenia for longer
than provided by the above paragraph for reasons of education, specialisation,
employment, medical treatment, professional experience, or because they have
married a citizen of the Republic of Slovenia, have immovable property on the
territory of the Republic of Slovenia, or enjoy the rights afforded by employment in
the State or for any other valid reason requiring their residence in the State, must
apply ... for a temporary residence permit.

2

Section 14
“A residence permit may be issued as
(i) a temporary permit; or

(i1) a permanent residence permit.”
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Section 16

“A permanent residence permit may be issued to a foreigner who has been living on
the territory of the Republic of Slovenia continuously for at least three years on the
basis of a temporary residence permit and meets the requirements set forth in
section 13 of this Act for permanent residence on the territory of the Republic of
Slovenia...”

Section 23

“A foreigner residing on the territory of the Republic of Slovenia on the basis of a
foreign passport, a visa or an entrance permit, or an international agreement ... or who
has been issued with a temporary residence permit ... may be refused leave to remain:

(1) if reasons of public order, security or defence of the State so demand;
(i1) if he or she refuses to abide by a decision of the State authorities;

(iii) if he or she repeatedly breaches public order, national border security or the
provisions of this Act;

(iv) if he or she is convicted by a foreign or national court of a crime punishable by
at least three months' imprisonment;

(v) if he or she no longer has sufficient means of subsistence and his or her
subsistence is not otherwise secured;

(vi) for the protection of public health.”

Section 28

“An authorised officer of the internal affairs authority may take a foreigner who
fails voluntarily to leave the territory of the Republic of Slovenia when required to do
so by the competent authority or administrative body in charge of internal affairs, or
who resides on the territory of the Republic of Slovenia beyond the period provided
for in section 13(1) of this Act or beyond the period allowed in the decision granting
temporary residence, to the State border or diplomatic-consular representation of the
State of which he or she is a citizen, and direct such person to cross the border or hand
him or her over to the representative of a foreign country.

The internal affairs authority concerned shall order any foreigner who does not leave
the territory of the Republic of Slovenia in accordance with the above paragraph and
cannot be removed immediately for any reason, to reside in a transit centre for
foreigners for a period not exceeding thirty days if there exists a suspicion that he or
she will seek to evade this measure.

An internal affairs authority may designate a different place of residence for a
foreigner who is unable to leave the territory of the Republic of Slovenia immediately
but has sufficient means of subsistence.”



34 KURIC AND OTHERS v. SLOVENIA JUDGMENT

Section 81

“Until the decision issued in the administrative proceedings concerning the request
for citizenship becomes final, the provisions of this Act shall not apply to citizens of
the SFRY who are citizens of other republics and who apply for Slovenian citizenship
in accordance with section 40 of the Citizenship of the Republic of Slovenia Act
within six months after it enters into force.

As regards citizens of the SFRY who are citizens of other republics but either do not
apply for citizenship of the Republic of Slovenia within the time-limit set out in the
previous paragraph or are refused citizenship, the provisions of this Act shall apply
two months after the expiry of the time-limit within which they could have applied for
citizenship or after the decision made in respect of their application became final.”

Section 82

“... Permanent residence permits issued in accordance with the Movement and
Residence of Foreigners Act ... shall remain valid if the foreign holder of such a
permit had permanent residence on the territory of the Republic of Slovenia when this
Act came into force.”

222. In order to faciliate the acquisition of permanent residence permits
for citizens of the other former SFRY republics who have either failed to
apply for Slovenian citizenship or have not acquired residence permits
under the Aliens Act, on 3 September 1992 the Government adopted the
following decision:

“... in examining applications for permanent residence permits for aliens referred to
in section 16 of the Aliens Act ..., the Ministry of the Interior shall take into account
that the condition for permanent residence in the territory of the Republic of Slovenia
has been met when the alien has had permanent residence registered for at least three
years and was in fact living here before the provisions of the Aliens Act started
applying to him.”

223. In 1997 section 16 of the Aliens Act was amended so as to require
eight years' uninterrupted residence on the basis of a temporary residence
permit in order for a foreigner to qualify for permanent residence.

(h) 1999 Aliens Act (Zakon o tujcih, Official Gazette nos. 61/99 and 107/2006
of 1999 and 2000)

224. The 1999 Aliens Act replaced the Aliens Act of 1991. Several

amendments were made to the 1999 Aliens Act in 2002, 2005 and 2006.
The relevant provision of the amended 1999 Aliens Act provides:

Section 36

“Foreigners registered as a permanent resident in Slovenia and foreigners who have
been living in Slovenia for one year as a temporary resident and have acquired a
temporary residence permit valid for at least one year shall have, under the terms set
forth in this Act, a right to preservation of family and a right to family reunification...
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An application for a residence permit shall be lodged with a diplomatic-consular
representation of Slovenia abroad or with a competent authority in Slovenia.

For the purposes of this Act, the members of the foreigner's immediate family are:
(i) a spouse;

(i1) minor unmarried children of the foreigner;

(iii) minor unmarried children of the spouse;

(iv) parents of the minor foreigner;

(v) foreigner's or spouse's unmarried of-age children and parents which the foreigner
or the spouse are obliged to support in accordance with the legislation of the State of
his or her citizenship.

ER)

(i) Act on Regularisation of the Legal Status of Citizens of Other Successor
States to the Former SFRY in Slovenia (Zakon o urejanju statusa
driavljanov drugih driav naslednic nekdanje SFRJ v Republiki
Sloveniji, Official Gazette, nos. 61/99 and 54/2000 of 1999 and 2000)

225. The relevant provisions of the Legal Status Act, enacted further to
the Constitutional Court's decision of 4 February 1999 (see paragraphs 51-
52 above and 237-244 below), provide:

Section 1

“Citizens of another successor State to the former SFRY (hereinafter 'a foreigner')
who were registered as permanent residents on the territory of the Republic of
Slovenia on 23 December 1990 and are in fact residing in the Republic of Slovenia,
and foreigners who were in fact resident in the Republic of Slovenia on 25 June
1991 and have been living there continuously ever since shall be issued with a
permanent residence permit, regardless of the provisions of the Aliens Act ..., if they
meet the requirements set forth in this Act.”

Section 2

“An application for permanent residence shall be filed within three months after
this Act enters into force ...

A foreigner who has lodged an application for permanent residence pursuant to
section 40 of the Citizenship of the Republic of Slovenia Act ... but has received a
decision refusing to grant his application, may file an application under the
preceding paragraph within three months after this Act enters into force or the
decision became final, if such decision is issued after this Act entered into force...”
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Section 3
“A permanent residence permit shall not be issued if the applicant has:

(i) disturbed the peace or breached public order by the use of violence since
25 June 1991; or

(i) been convicted and sentenced to more than one year's imprisonment since
25 June 1991; or

(iii) been convicted and sentenced, in total, to more than three years' imprisonment
since 25 June 1991; or

ER)

226. The 2001 amendments to this Act were made as a result of the
Constitutional Court's decision of 18 May 2000 (see paragraphs 53 below
and 248-249 above) and replaced the original section 3 with a new section
which provides as follows:

“The Ministry [of Internal Affairs] may refuse a permanent residence permit to a
foreigner who, by a final judgment:

(i) has been convicted of a criminal offence and sentenced to at least three years'
imprisonment;

(il)) has been convicted and sentenced to a total of more than five years'
imprisonment;

When taking a decision on the basis of the preceding paragraph, the Ministry shall
take into consideration the length of the applicant's stay in the State, his personal,
family, business, social and other ties with the Republic of Slovenia and the

potential consequences of a refusal of a permanent residence permit for the
applicant.”

(j) Rules on the Form for Registering or Deregistering Permanent Residence,
the Form of the Personal and Household Card and on the Manner of
Keeping and Managing the Register of Permanent Residents (Pravilnik o
obrazcu za prijavo oziroma odjavo stalnega prebivali§c¢a, o obrazcu osebnega
kartona in kartona gospodinjstev ter o nacinu vodenja in vzdrievanja registra
stalnega prebivalstva, Official Gazette no. 27/92 of 1992)

227. The relevant provision of the Rules provides:
Rule 5

“The record of permanent residents contains data on citizens of the Republic of
Slovenia who have registered permanent residence in the territory of the municipality.
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In the record of permanent residents, the competent authority shall identify citizens
of the Republic of Slovenia who travel abroad temporarily for more than three
months, and persons to whom the authority has declined registration of permanent
residence ...”

(k) Employment Act (Zakon o delovnih razmerjih, Official Gazette no. 17/91 of
1991)

228. The relevant provisions of this Act provide:
Section 80

“l. During pregnancy and following childbirth, a female worker shall have the right
to maternity leave and childcare leave in a total duration of 365 days.

The female worker shall use the right to maternity leave in the form of absence from
work of 105 days, and following the expiry of maternity leave shall use the right to
childcare leave in the form of absence from work of 260 days or by working half of
her working hours a day until the child is 17 months old.”

229. The Self-management Agreement on Maternity Leave
(Samoupravni sporazum o porodniskem dopustu, Official Gazette of the
SRS, no. 36/87, as amended), which previously governed maternity leave,
contained similar provisions.

(1) Employment of Aliens Act (Zakon o zaposlovanju tujcev, Official Gazette
no. 33/92 of 1992)

230. The transitional provision of section 23 of this Act enabled the
citizens of other former SFRY republics to acquire a one-year work permit
if, on the date of the entry into force of the Act, they were formally
employed in Slovenia for an indefinite period with less than 10 years of
service or if they were in fixed-period employment or if they were in an
employment relationship for a fixed or indefinite period as daily migrants,
or registered at the Employment Service and receiving financial benefits in
accordance with the regulations on employment and employment insurance.
Any citizens of other former SFRY republics (with some exceptions) who
on the date of the entry into force of the act were in an employment
relationship of an indefinite period in Slovenia and had at least 10 years of
service were enabled to acquire a work permit for an indefinite period. Both
categories were to have applied for work permits within 90 days of the Act
entering into force.

(m) Pension and Invalidity Insurance Act (Zakon o pokojninskem in
invalidskem zavarovanju, Official Gazette no. 106/99 of 1999)

231. The following provisions of this Act are relevant:



38 KURIC AND OTHERS v. SLOVENIA JUDGMENT

Section 1

“The pension and invalidity insurance system in the Republic of Slovenia shall
cover:

- a compulsory pension and invalidity insurance scheme on the basis of
intergenerational solidarity;

- compulsory and voluntary supplementary pension and invalidity insurance
schemes; and

- a pension and invalidity insurance scheme on the basis of personal pension
savings accounts.”

Section 4
“1. The rights under compulsory insurance shall be as follows:
a. the right to a pension:
- old-age pension,
- invalidity pension,
- widow/widower's pension,
- survivor's pension,
- partial pension;
Section 7
“l. Compulsory insurance shall cover the nationals of the Republic of Slovenia and
foreign nationals, provided they fulfil the conditions stipulated by the present Act or
by arelevant treaty. ...”

Section 13

“l. Compulsory insurance shall cover persons employed in the territory of the
Republic of Slovenia. ...”

(n) Administrative General Procedure Act (Zakon o sploSnem upravnem
postopku, Official Gazette n0.80/99 of 1999, as amended)

232. Section 222(1) of this Act provides that in simple matters, where
there is no need to undertake separate examination proceedings, an
administrative body is obliged to give a decision within one month of the
submission of an application. In all other cases, the administrative body is
obliged to give a decision within two months.
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233. Section 222(4) entitles a party whose application has not been
decided upon within the time-limits set out in subsection (1) to lodge an
appeal as if the application had been denied.

(0) Administrative Disputes Act (Zakon o upravnem sporu, Official Gazette
no. 105/2006 of 2006)

234. The relevant sections of this Act provide:
Section 28

“l. The action must be filed within thirty days of the delivery of the administrative
act by means of which the procedure was concluded. The public-interest
representative may file an action even if he was not a party to the proceedings in
which the administrative act was issued, within the time-limit that applies to the party
in favour of which the administrative act was issued.

2. If the second-instance authority does not rule on the applicant's appeal against the
first-instance decision within 2 months or within a shorter period if any, provided by a
special regulation, and fails to make an award upon a subsequent request within a
further period of seven days, the applicant may then bring an administrative action, as
if his request had been dismissed.”

Section 33
“1. An action may be filed to request:
- the annulment of the administrative act (challenging action),

-the issuing or service of the administrative act (action due to non-response of the
authority),

-amendment of the administrative act (action in a dispute of full jurisdiction).”

235. Similar provisions were contained in sections 26 and 31 of
the previously valid Administrative Disputes Act (Official Gazette
no. 50/97, as amended).

3. Case-law of the Constitutional Court of the Republic of Slovenia

(a) Decision of 4 February 1999 (U-1-284/94)

236. On 24 June 1998 the Constitutional Court declared partly
admissible a challenge to the constitutionality of the Aliens Act, lodged by
two individuals whose names had been removed from the Register in 1992.

237. In a decision of 4 February 1999 (U-I-284/94) the Constitutional
Court declared that section 81 of the Aliens Act was unconstitutional since
it had not set out the conditions for acquisition of permanent residence for
those subject to its second paragraph. It noted that the authorities had
deleted the names of citizens of the former SFRY republics who had not
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applied for Slovenian citizenship from the Register and entered them ex
officio in the register of foreigners, without any notification. It further found
that there was no legal basis for this measure; the Inhabitants' Residence
Evidence and Population Registry Act did not provide for an ex lege
deregistration.

238. The Constitutional Court stated that the provisions of the Aliens
Act were, in general, designed to regulate the status of foreigners who
entered Slovenia after independence, not of those who were already living
there. While section 82 of the Aliens Act did regulate the legal status of
foreigners originating from outside the former SFRY republics, no similar
provision existed in respect of people from the former SFRY. As a
consequence, the latter were in a less favourable legal position than
foreigners who had lived in Slovenia since before independence. Failing to
regulate the legal status of these people was contrary to Article 14 § 2 of the
Constitution.

239. The Constitutional Court noted in this respect that a proposal had
been made in the legislative process in 1991 for a special provision
regulating the temporary situation of former SFRY citizens living in
Slovenia who had not applied for Slovenian citizenship. The legislature had
maintained that their situation should not be regulated by the Aliens Act but
rather by an agreement between the successor States to the former SFRY.
Since those agreements had not been concluded, notably because of the state
of war in Croatia and in Bosnia and Herzegovina, their situation remained
unaddressed. In the Constitutional Court's view, in the light of modern
developments in human-rights protection, the situation of persons having
held the nationality of the predecessor but not of the successor State, with
permanent residence on the territory of States disintegrated after 1990, had
become a matter of international agreements.

240. Furthermore, the provisions of the Aliens Act regulating the
acquisition of permanent and temporary residence (sections 13 and 16 of the
Aliens Act) could not be used to remedy the status of citizens of the former
SFRY republics because permanent residence and the fact of actual
residence in Slovenia were particular circumstances requiring special
consideration. Citizens of the former SFRY republics had a reasonable
expectation that the new conditions for retaining permanent residence in
Slovenia would not be stricter than those set forth in section 13 of the
Constitutional Act relating to the Fundamental Constitutional Charter on the
Sovereignty and Independence of the Republic of Slovenia and section 40
of the Citizenship Act, and that their status would be determined in
accordance with international law.

241. Section 81 was therefore declared unconstitutional as it did not
prescribe the conditions under which persons subject to this section who
either failed to apply for or were denied Slovenian citizenship could apply
for permanent residence after the expiry of the prescribed time-limit. A legal



KURIC AND OTHERS v. SLOVENIA JUDGMENT 41

void was thus constituted and the principles of the rule of law, of legal
certainty and equality breached.

242. The Constitutional Court further found that section 16(1) of the
Aliens Act was not unconstitutional, because it applied only to foreigners
entering Slovenia after independence.

243. The legislature was given six months in which to modify the
unconstitutional provisions. In the meantime, the Constitutional Court ruled
that no citizen of the former SFRY who was registered as a permanent
resident in Slovenia on 23 December 1990, the day on which the plebiscite
on independence was held, and was living in Slovenia when the
Constitutional Court's judgment was issued, could be forcibly removed from
Slovenia pursuant to section 28 of the Aliens Act.

244. The Constitutional Court also pointed out that the unregulated
situation of citizens of the former SFRY republics who have found
themselves in a precarious legal position could lead to a violation of the
right to respect for family life, as protected by Article 8 of the Convention.

(b) Decision of 1 July 1999 (Up-333/96)

245. In a decision of 1 July 1999 (Up-333/96) the Constitutional Court
referred to its findings in the decision of 4 February 1999 and reiterated that
citizens of the former SFRY republics were in a less favourable position
than other foreign citizens who were living in Slovenia on the date of
independence. It noted that following its decision of 4 February 1999 a Bill
- the Legal Status Act - had been drafted, but had not yet been adopted, for
the purpose of addressing the issue raised by that judgment.

246. In the case before it, the claimant, whose name had been deleted
from the Register in 1992, had been refused the renewal of his driving
licence, because he was considered a foreigner without lawful residence in
Slovenia. The Constitutional Court ordered that, until the Legal Status Act
entered into force, he should enjoy the status he would have had under
section 13 of the Fundamental Constitutional Charter on the Sovereignty
and Independence of the Republic of Slovenia before the expiry of the time-
limit set forth in section 81 of the 1991 Act. The authorities were ordered to
register the claimant as a permanent resident at the address where he was
living before his name was illegally deleted from the Register. They were
also ordered to renew his driving licence.

(¢) Decision of 15 July 1999 (Up-60/97)

247. In a decision of 15 July 1999 (Up-60/97), the claimants, who were
members of the same family and citizens of one of the former SFRY
republics, were denied permanent residence under section 16 of the Aliens
Act, because the father had lost his job. The Constitutional Court, for
reasons similar to those in case no. Up-333/96, held that until the Legal
Status Act entered into force, the authorities should register them as
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permanent residents at the address where they were living before their
names were illegally deleted from the Register.

(d) Decision of 18 May 2000 (U-1-295/99)

248. In a decision of 18 May 2000 (U-I-295/99) the Constitutional Court
set aside the first, second and third sub-paragraphs of section 3 of the Legal
Status Act. It found that the requirements for the acquisition of permanent
residence set forth in these provisions were stricter than the grounds for
revoking a permanent residence permit under the Aliens Act.

249. It went on to hold that the legal status of citizens of the former
SFRY republics should be regulated on the basis of the position the
individuals concerned would have had, but did not have, because of the
legislature's failure to regulate it. It reiterated that the legal status of citizens
of the former SFRY republics should not be essentially different from that
enjoyed by foreign citizens who had acquired permanent resident status in
the Republic of Slovenia before independence.

(e) Decision of 3 April 2003 (U-1-246/02)

250. In case no. U-1-246/02 the Constitutional Court reiterated its ruling
in its decision of 4 February 1999. It found the Legal Status Act
unconstitutional because, firstly, it did not grant retrospective permanent
residence from the date of the erasure of the names of those concerned from
the Register; secondly, it failed to regulate the acquisition of permanent
residence for citizens of former SFRY republics who had been forcibly
removed from Slovenia pursuant to section 28 of the Aliens Act; and,
thirdly, it did not define the meaning of the words “in fact residing” in
section 1. The Constitutional Court also struck down the three-month time-
limit for submitting applications for permanent residence because it was
unreasonably short. It ordered the legislature to rectify the unconstitutional
provisions of the impugned act within six months.

251. In point no. 8 of the operative part of the decision, it held that
permanent residence permits already issued to citizens of the former SFRY
republics in accordance with the Legal Status Act, the Aliens Act or the
1999 Aliens Act would be effective from 26 February 1992, if their names
had been erased from the Register on that date. It also ordered the Ministry
to issue, ex proprio motu, supplementary decisions establishing the
permanent residence of those concerned retrospectively, since that date.
Once this was done, those who had had permanent residential status until
26 February 1992 but had not been able to enjoy certain rights after that date
owing to their unregulated legal status, would be able to invoke their rights
in accordance with the relevant legislation.

252. In addition, special provisions were needed to address the situation
of those who had been forcibly removed from Slovenia, although the
Constitutional Court suspected that the numbers of individuals affected
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would probably be low, since the unregulated status of these people had
generally been tolerated.

253. Moreover, the Constitutional Court said that, when determining a
new time-limit for applications for permanent residence, assuming such a
time-limit should be provided, the legislature should take into consideration
personal and other circumstances that might have impeded the persons
concerned from lodging their application in time. Until such a time-limit
was set, those concerned could continue to lodge applications for permanent
residence.

254. Lastly, the Constitutional Court observed that by 10 February 2003
11,746 citizens of the former SFRY republics had been granted permanent
residence status on the basis of the Legal Status Act, that 385 applications
had been dismissed or rejected, 980 applications were pending and that
approximately 4,300 citizens of former SRFY republics had not applied for
permanent residence. The decisions concerning the first group of persons
concerned were of a constitutive nature and thus only had ex nunc effect.
The Constitutional Court further observed that permanent residence was
important in securing certain rights and benefits. A lack of permanent
residence status resulted in citizens of the former SFRY republics being
deprived of certain rights enjoyed by foreigners with permanent residence
status, for example, the right to a military pension, and to certain retirement
benefits and the right to renew a driving licence.

255. Subsequently, in a decision handed down on 22 December 2003,
the Constitutional Court specified that the legal basis for issuance of the
supplementary residence permits by the Ministry of Interior was its decision
of 3 April 2003 and that it was bound to implement it.

(f) Decision of 2 March 2006 (Up-211/04)

256. In a decision of 2 March 2006, the Constitutional Court set aside
the judgments of the Supreme and the Administrative Courts dismissing the
claimant's request for a permanent residence permit under the Legal Status
Act and remitted the case to the Administrative Court. It instructed the latter
to appropriately assess the legal term set out in section 1 of the Legal Status
Act “in fact residing on the territory of the Republic of Slovenia” since 23
December 1990 onwards and the reasons for the claimant's absence from
Slovenia.

257. In particular, the Constitutional Court held that the fact that the
legislature had been late in eliminating the inconsistency did not prevent the
courts to render a decision in the case in conformity with the Constitutional
Court's decision of 3 April 2003 (see paragraphs 250-255 above).
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B. International texts and documents

1. European Union

(a) The Dublin Convention and Regulation

258. The Dublin Convention (the Convention determining the State
responsible for examining applications for asylum lodged in one of the
Member States of the European Communities, 15 June 1990) provided for
measures to ensure that applicants for asylum had their applications
examined by one of the Member States. Articles 4 to 8 set out the criteria
for determining the single Member State responsible for examining an
application for asylum.

259. The Convention has been superseded by Council Regulation (EC)
No. 343/2003 of 18 February 2003 establishing the criteria and mechanisms
for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national
(“Dublin II”; hereinafter “the Dublin Regulation”). The Dublin Regulation
applies to all European Union Member States, Norway and Iceland.
Article 3(1) of the Regulation provides for asylum applications to be
examined by a single Member State, according to the criteria set out in
Chapter III. If responsibility of a Member State can be designated on the
basis of the criteria, Article 11 provides that the first Member State with
which the application for asylum was lodged shall be responsible for
examining it.

(b) Directive 2004/38/EC of the European Parliament and of the Council of
29 April 2004 on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member
States amending Regulation (EEC) No 1612/68 and repealing Directives
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, Official Journal of
the EU L 158, 30 April 2004

Article 8

“... for periods of residence longer than three months, the host Member State may
require Union citizens to register with the relevant authorities. ...”

Article 9

“1. Member States shall issue a residence card to family members of a Union citizen
who are not nationals of a Member State, where the planned period of residence is for
more than three months.
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2. The deadline for submitting the residence card application may not be less than
three months from the date of arrival.

3. Failure to comply with the requirement to apply for a residence card may make
the person concerned liable to proportionate and non-discriminatory sanctions.”

Article 10

“l. The right of residence of family members of a Union citizen who are not
nationals of a Member State shall be evidenced by the issuing of a document called
'Residence card of a family member of a Union citizen' no later than six months from
the date on which they submit the application. A certificate of application for the
residence card shall be issued immediately.

2. For the residence card to be issued, Member States shall require presentation of
the following documents:

(a) a valid passport;

(b) a document attesting to the existence of a family relationship or of a registered
partnership;

(c) the registration certificate or, in the absence of a registration system, any other
proof of residence in the host Member State of the Union citizen whom they are
accompanying or joining;

(d) in cases falling under points (c) and (d) of Article 2(2), documentary evidence
that the conditions laid down therein are met;

(e) in cases falling under Article 3(2)(a), a document issued by the relevant authority
in the country of origin or country from which they are arriving certifying that they
are dependants or members of the household of the Union citizen, or proof of the
existence of serious health grounds which strictly require the personal care of the
family member by the Union citizen;

(f) in cases falling under Article 3(2)(b), proof of the existence of a durable
relationship with the Union citizen.”

Article 11

“l. The residence card provided for by Article 10(1) shall be valid for five years
from the date of issue or for the envisaged period of residence of the Union citizen, if
this period is less than five years.

2. The validity of the residence card shall not be affected by temporary absences not
exceeding six months a year, or by absences of a longer duration for compulsory
military service or by one absence of a maximum of 12 consecutive months for
important reasons such as pregnancy and childbirth, serious illness, study or
vocational training, or a posting in another Member State or a third country.”



46 KURIC AND OTHERS v. SLOVENIA JUDGMENT

Article 16

“1. Union citizens who have resided legally for a continuous period of five years in
the host Member State shall have the right of permanent residence there. This right
shall not be subject to the conditions provided for in Chapter III.

2. Paragraph 1 shall apply also to family members who are not nationals of a
Member State and have legally resided with the Union citizen in the host Member
State for a continuous period of five years.

3. Continuity of residence shall not be affected by temporary absences not
exceeding a total of six months a year, or by absences of a longer duration for
compulsory military service, or by one absence of a maximum of twelve consecutive
months for important reasons such as pregnancy and childbirth, serious illness, study
or vocational training, or a posting in another Member State or a third country.

4. Once acquired, the right of permanent residence shall be lost only through
absence from the host Member State for a period exceeding two consecutive years.”

Article 20

“l. Member States shall issue family members who are not nationals of a Member
State entitled to permanent residence with a permanent residence card within six
months of the submission of the application. The permanent residence card shall be
renewable automatically every ten years.

2. The application for a permanent residence card shall be submitted before the
residence card expires. Failure to comply with the requirement to apply for a
permanent residence card may render the person concerned liable to proportionate and
non-discriminatory sanctions.

3. Interruption in residence not exceeding two consecutive years shall not affect the
validity of the permanent residence card.”

2. Council of Europe

(a) The Conventions relating to nationality

260. The principal Council of Europe document concerning citizenship
is the European Convention on Nationality, which was adopted on
6 November 1997 and entered into force on 1 March 2000. Slovenia has not
signed this convention.

Article 18

“1. In matters of nationality in cases of State succession, each State Party concerned
shall respect the principles of the rule of law, the rules concerning human rights and
the principles contained in ... this Convention ..., in particular in order to avoid
statelessness.
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2. In deciding on the granting or the retention of nationality in cases of State
succession, each State Party concerned shall take account in particular of:

(a) the genuine and effective link of the person concerned with the State;
(b) the habitual residence of the person concerned at the time of State succession;
(c) the will of the person concerned,

(d) the territorial origin of the person concerned.

ER)

261. On 19 May 2006 the Council of Europe adopted the Convention on
the avoidance of statelessness in relation to State succession. This
convention entered into force on 1 May 2009. Slovenia has not signed this
convention.

Article 5
“l. A successor State shall grant its nationality to persons who, at the time of the
State succession, had the nationality of the predecessor State, and who have or would

become stateless as a result of the State succession if at that time:

(a) they were habitually resident in the territory which has become territory of the
successor State, or

(b) they were not habitually resident in any State concerned but had an appropriate
connection with the successor State.

2. For the purpose of paragraph 1, sub-paragraph b, an appropriate connection
includes inter alia:

(a) a legal bond to a territorial unit of a predecessor State which has become
territory of the successor State;

(b) birth on the territory which has become territory of the successor State;

(c) last habitual residence on the territory of the predecessor State which has become
territory of the successor State.”

Article 11

“States concerned shall take all necessary steps to ensure that persons concerned
have sufficient information about rules and procedures with regard to the acquisition
of their nationality.”

(b) The Framework Convention for the Protection of National Minorities

262. On 26 May 2005 the Advisory Committee on the Framework
Convention for the Protection of National Minorities adopted its second
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opinion concerning Slovenia. On 1 December 2005 the respondent
Government filed its written comments. The relevant part of the report
states as follows:

“Legal status of persons deleted from the list of permanent residents
Findings of the first cycle

54. In its first Opinion on Slovenia, the Advisory Committee noted with concern the
problematic situation of a number of former citizens of other republics of former
Yugoslavia (SFRY), who found themselves foreigners in the territory they were living
in and without confirmed legal status, following their removal from the register of
permanent residents, in 1992.

Present situation
a) Positive developments

55. The Advisory Committee notes that a number of positive developments have
taken place in this area. For instance, the Constitutional Court has taken a stand on
these issues by clearly stating the need to restore, without further delay and
retrospectively, the rights of non-Slovenian former Yugoslav citizens who were,
according to the Court, illegally removed from the register of permanent residents.
The Advisory Committee also notes that efforts have been made at the legislative
level to regularise the legal status of these persons, and that most of them have been
granted permanent resident status in recent years on the basis of individual decisions
issued by the Ministry of Internal Affairs.

b) Outstanding issues

56. The Advisory Committee notes with concern that, despite the relevant
Constitutional Court decisions, several thousand persons whose names were deleted
from the registers of permanent residents on 26 February 1992, and automatically
transferred to the registers of foreigners, are still, more than ten years on, awaiting
clarification of their legal status. This concerns citizens of other former Yugoslav
republics, including a number of Roma, who were legally resident in Slovenia and, for
various reasons, did not wish — or were unable — to obtain Slovenian citizenship
within the short time-limit allowed by the authorities after the country's independence.

57. In many cases, the lack of citizenship or of a residence permit has had a
particularly negative impact on these persons' situation. It has, in particular, paved the
way for violations of their economic and social rights, with some of them having lost
their homes, employment or retirement pension entitlements, and has seriously
hindered the exercise of their rights to family life and freedom of movement.

58. The Advisory Committee notes that more recent government initiatives have
sought, in accordance with the relevant decisions of the Constitutional Court, to
restore these persons' rights retrospectively. It finds it disturbing that these initiatives
have been stalled for over a year, and that the social climate in Slovenia has not been
conducive to a speedier resolution of these matters. In the referendum held in April
2004 on the Act on Application of Point No. 8 of Constitutional Court Decision
no. U-1-246/02 (the so-called 'Technical Act on Erased Persons'), 94.7% of
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participants (representing 31.45% of voters) expressed their opposition to this Act (see
also comments under Article 6 below).

59. The Advisory Committee notes that the authorities are in the process of drafting,
at the governmental level, a new normative text expected to provide solutions to the
problems mentioned above. Insofar as this new initiative is not yet in the public
domain, it is difficult to ascertain, at this stage, whether the measures envisaged —
legislative or other — will be likely to resolve the situation in a comprehensive manner
once and for all.

Recommendations

60. Without further delay, the authorities should find solutions to the problems faced
by non-Slovenians from former Yugoslavia (SFRY) who have been deleted from the
register of permanent residents, in connection with the regularisation of their legal
status, including access to citizenship and social and economic rights.

61. At the same time, they should assist these persons in their efforts to overcome
the difficulties arising from this situation, and facilitate their effective participation
and integration in the Slovene society by means of targeted measures.”

263. On 14 June 2006 the Committee of Ministers of the Council of
Europe adopted Resolution ResCMN(2006)6 on the implementation of the
Framework Convention for the Protection of National Minorities by
Slovenia. It noted as an issue of concern the situation of those non-Slovenes
from former Yugoslavia (SFRY) whose legal status had still not been
resolved, which raised substantial problems in terms of access to social and
economic rights, including educational rights, and effective participation.
The Committee invited the Slovenian authorities to find without further
delay solutions to the situation of non-Slovenes from SFRY whose legal
status had still not been regularised and take specific measures to assist
those persons on the social and economic front.

(¢) The Council of Europe Commissioner for Human Rights

264. On 29 March 2006 a Follow-up Report on Slovenia (2003-2005)
was published, assessing the progress made in implementing the
recommendations of the Council of Europe Commissioner for Human
Rights. In the relevant part it states as follows:

“46. The issue of erased persons continues to be a divisive and politically charged
issue in Slovenia and is the subject of heated debate. Regrettably, the issue has been
frequently used by some political factions as a campaign tool. Especially during the
period leading to the October 2004 general elections, many politicians made
xenophobic statements when referring to the issue of the erased persons and to others
considered non-Slovene or otherwise different.

47. In a ruling of April 2003, the Constitutional Court declared the 1999 law aimed
at remedying the situation of the erased persons to be unconstitutional. The Court
ordered that those who had already acquired permanent residency on the basis of the
law, be granted permanent residence permits retroactively for the period from
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26 February 1992 to the date of its formal acquisition. It also ordered the legislator to
amend the law within six months to determine a new time limit for possible new
applications for permanent residence permits.

48. The Constitutional Court's decision imposed a duty on the Ministry of Internal
Affairs to issue supplementary decisions giving retroactive effect to the residence
permits to all those citizens of other former Yugoslav Republics, who were, on
26 February 1992, removed from the register of permanent residents, but who had
since acquired a permit for permanent residence. The Constitutional Court's position
was made clear in a further decision issued in December 2003 stating that the decision
of April 2003 could be considered as sufficient legal basis for issuing decisions on
permanent residence with retroactive effect, without there being any need for specific
legislation. Following the Constitutional Court's decisions, the Ministry of Internal
Affairs, after some delay, started issuing permanent residence decrees with retroactive
validity. Approximately 4,100 such decrees have since been issued, but at the time of
the follow-up visit, it appeared that the issuance of decisions was suspended.

49. According to the information received from the Association of Erased, out of the
18,305 erased persons, some 12,000 have over time either obtained citizenship or
received a permanent residence permit. All of these 12,000 persons, according to the
2003 decision of the Constitutional Court, should have had their permanent residence
status recognised with retroactive effect.

50. Regarding the enactment of the law required to regulate the status of those
erased persons who had been expelled from or had left Slovenia, the issue is still
unresolved. There has been an ongoing and heated discussion regarding this issue,
which — quite apart from what the criteria for legitimate absence from Slovenia and
the situation of the expelled should be — has focused also on whether the law should
be enacted in the normal legislative process or adopted as a constitutional act.

Conclusions

51. The Commissioner urges the Ministry of Internal Affairs to immediately
continue and finalise the issuance of supplementary decisions giving retroactive effect
to the permanent residence permit of all those persons, who are entitled to it.

52. As regards the enactment of the law regulating and reinstating the status of the
remaining erased persons, the Commissioner urges the Slovenian government to
definitely resolve the issue in good faith and in accordance with the decisions of the
Constitutional Court. Whatever the appropriate legislative solution may be, the current
impasse reflects poorly on the respect for the rule of law and the Constitutional
Court's judgements in Slovenia.

53. The Commissioner is extremely concerned about the continuous public
manifestations of hate speech and intolerance by some politicians. The Commissioner
calls for greater responsibility of politicians and media in this regard and for the full
respect of the rights and values laid down in European Convention on Human Rights
and other international instruments.”

265. On 6 and 7 October 2009 the Commissioner visited Slovenia and,

inter alia, discussed the issue of the “erased” with the Slovenian authorities.
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(d) The European Commission against Racism and Intolerance

266. On 13 February 2007 the European Commission against Racism
and Intolerance (“ECRI”) published its third report on Slovenia, which was
adopted on 30 June 2006. This report described the situation of “the erased”
as follows:

“109. In its second report, ECRI dealt at length with the situation of those citizens of
other ex-Yugoslav countries who were removed ex officio from the register of
permanent residents of Slovenia in 1992 and who since then, are often referred to as
the 'erased'. As explained in that report, following the armed conflict in Slovenia in
1991 and the ensuing independence of the country, over 170 000 of the approximately
200 000 permanent residents of Slovenia from other ex-Yugoslav countries obtained
Slovenian citizenship on the basis of the 1991 citizenship law. This law allowed for a
six-month window to apply for citizenship. Of the remaining 30 000 persons,
approximately 11 000 left Slovenia around that time. However, for a number of
reasons, including the war between other successor States of the former Yugoslavia,
the uncertain situation prevailing in other such States, and the destruction, loss or
inaccessibility of personal documents, 18 305 permanent residents did not or could
not apply for Slovenian citizenship or applied and were rejected. As mentioned, these
persons were struck off the register of permanent residents on 26 February 1992.
Many of these persons — for the most part reportedly persons without good levels of
education — had been living in Slovenia for a long time and some of them were even
born in the country. However, as a result of the erasure from the registers, they
became foreigners without legal status in Slovenia from one day to the next, in many
cases without being aware of it. Loss of legal status meant for them loss of access to
fundamental rights attached to residence, including the right to work and access to
healthcare and other social rights, along with the annulation of personal documents
and exposure to a risk of deportation.

110. In its second report, ECRI noted that a law had been passed in 1999 to open the
possibility for the 'erased' to apply for permanent residence. It also noted however,
that the time-limit of three months to do so and the requirement that applicants prove
that they had lived in Slovenia since 1991 without interruptions of longer than three
months seriously limited the effectiveness of this law. ECRI notes that approximately
12 000 people have obtained permanent residence permits on the basis of that law.
However, such residence permits were not granted with effect from the date of erasure
(26 February 1992), but from the date of formal acquisition of these permits, i.e. in a
majority of cases, 1999.

111. ECRI notes that in April 2003, the Constitutional Court declared the 1999 law
unconstitutional, inter alia because: it did not give retroactive effect to residence
permits; it did not regulate the obtaining of residence permits for those 'erased' who
had been forcibly deported from Slovenia; it did not prescribe criteria for the
fulfilment of the requirement of continuous residence in Slovenia. The Constitutional
Court therefore established that the Ministry of Interior must issue supplementary
administrative decisions whereby residence permits already granted were given
retroactive effect from 26 February 1992 to the date of formal acquisition. It also
established that the 1999 law must be amended within six months to determine a new
time limit for possible new applications.

112. Concerning the first point, ECRI notes that following initial delays, the
Ministry of Interior under the former Government started to issue supplementary
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administrative decisions giving residence permits retroactive effect at the end of 2004.
ECRI notes however, that only approximately 4 100 such decisions have been issued.
The representatives of the Ministry of Interior under the current Government have
stated that they consider that these supplementary decisions do not rest on a
sufficiently strong legal basis, and that a general law establishing conditions and
criteria for issuing of residence permits should be passed first. ECRI notes however,
that in December 2003 the Constitutional Court made it clear that its decision of April
2003 constituted a sufficient legal basis for issuing such decisions and that, in fact, the
4 100 administrative decisions already issued were issued on such a basis. ECRI
expresses serious concern at the fact that approximately two-thirds of the 'erased' who,
since 26 February 1992, have secured citizenship or permanent residence of Slovenia
are still not in a position to see their rights linked to permanent residence restored with
effect from the date of erasure.

113. The situation as concerns the implementation of the other parts of the decision
of the Constitutional Court appears very unclear and uncertain at the time of writing
and is a cause for serious concern to ECRI. The issue essentially relates to the
enactment of a law to regulate the status of approximately 6 000 'erased' who have not
yet secured Slovenian citizenship or permanent residence permits and whose current
position varies from holders of temporary permits (an estimated 2 500 persons) and
persons still living in Slovenia without legal status to persons who have left Slovenia
or have been deported. The Slovenian authorities have reported to ECRI their decision
to adopt such a law in the form of a constitutional law. ECRI notes that this decision
has been widely criticised both within the Parliament and in civil society for
effectively and deliberately leading to non-implementation of the Constitutional
Court's decision, inter alia as it entails the use of constitutional means and relative
procedures (including the need for a qualified majority in Parliament) in order to deal
with matters that should be regulated through primary legislation. ECRI is not aware
of the exact content of the law, which is reportedly in the drafting process, nor has it
been possible to clarify the envisaged timetable for adoption. In any event, ECRI
deplores the fact that, as a result of the non-implementation by the Slovenian
authorities of the decision of the Constitutional Court, it is still not possible for
approximately 6 000 people to regain the rights of which they were unlawfully
stripped over fifteen years ago.

114. More generally, ECRI is deeply concerned at the tone prevailing in Slovenian
public and political debate concerning the 'erased' since its last report. It regrets that
this part of the Slovenian population has in many occasions fallen hostage to merely
political considerations, including the exploitation of their situation as a vote gainer,
and that the debate around the position of these persons has steadily moved away from
human rights considerations. It is particularly regrettable that racism and xenophobia
have been encouraged and fostered as part of this process, including through
generalisations and misrepresentations concerning the loyalty of these persons to the
Slovenian State or the economic burden that restoration of their rights would entail.

Recommendations

115. ECRI urges the Slovenian authorities to restore the rights of persons erased
from the registers of permanent residents on 26 February 1992. To this end, it strongly
recommends that the Slovenian authorities implement the April 2003 decision of the
Constitutional Court in good faith and without further delay. This includes the
immediate resumption and finalisation of the process of issuing supplementary
decisions granting retroactive permanent residence rights, and the adoption of a legal
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framework enabling those 'erased' persons who have not yet secured permanent
residence or Slovenian citizenship to have their rights reinstated in a manner that is as
fair and generous as possible.

116. ECRI urges the Slovenian authorities to take the lead in placing public debate
on the situation of the 'erased' securely in the realm of human rights and to refrain
from generalisations and misrepresentations concerning these persons which foster
racism and xenophobia.”

3. United Nations

267. In 1961 the United Nations adopted the Convention on the
Reduction of Statelesness. Slovenia has not ratified it.

268. On 2 June 2003 the United Nations Committee on the Elimination
of Racial Discrimination issued concluding observations under Article 9 of
the International Convention on the Elimination of all Forms of Racial
Discrimination stating, inter alia:

“13. The Committee is encouraged by the steps taken by the State party to address
the long-standing issue of persons living in Slovenia who have not been able to obtain
citizenship. It is nevertheless concerned that many of the persons who have not
acquired Slovene citizenship may still experience administrative difficulties in
complying with the specific requirements contained in the law. The Committee
recommends that the State party give priority to addressing this issue and, taking into
account the difficulties which have arisen, ensure that the new citizenship legislation
is implemented in a non-discriminatory manner.

14. The Committee is concerned that a significant number of persons who have been
living in Slovenia since independence without Slovene citizenship may have been
deprived under certain circumstances of their pensions, of apartments they were
occupying, and of health care and other rights. The Committee takes note of the
efforts undertaken by the State party to address these issues and requests the State
party to provide, in its next periodic report, specific information on these issues and
on any remedies provided.”

269. On 30 January 2004 the United Nations Committee on the Rights
of the Child issued concluding observations made under Article 44 of the
Convention on the Rights of the Child which, in the relevant part, state as
follows:

“26. The Committee notes the rulings of the Constitutional Court (U-1-284/94 of
4 February 1999 and U-1-246/02 of 2 April 2003) that the erasure of about
18,300 people originating from other parts of the former Socialist Federal Republic of
Yugoslavia from the Register of Permanent Residence in 1992 had no legal basis and
that the permanent residence status should be restored to the affected persons
retroactively. The Committee is concerned that many children were negatively
affected by this erasure, as they and their families lost their right to health care, social
assistance and family benefits as a consequence of losing permanent residence status
and children born in Slovenia after 1992 became stateless.

27. The Committee recommends that the State party proceed with the full and
prompt implementation of the decisions of the Constitutional Court, compensate the
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children affected by the negative consequence of the erasure and ensure that they
enjoy all rights under the Convention in the same way as other children in the State

paI‘ty.”

270. On 25 July 2005 the United Nations Human Rights Committee
issued concluding observations to the second periodic report made under
Article 40 of the International Covenant on Civil and Political Rights which,
in the relevant part, state as follows:

“10. While acknowledging the efforts made by the State party to grant permanent
resident status in Slovenia or Slovenian nationality to citizens of other republics of the
former Socialist Federal Republic of Yugoslavia living in Slovenia, the Committee
remains concerned about the situation of those persons who have not yet been able to
regularize their situation in the State party (arts. 12 and 13).

The State party should seek to resolve the legal status of all the citizens of the
successor States that formed part of the former Socialist Federal Republic of
Yugoslavia who are presently living in Slovenia, and should facilitate the acquisition
of Slovene citizenship by all such persons who wish to become citizens of the
Republic of Slovenia.”

271. On 25 January 2006 the United Nations Committee on Economic,
Social and Cultural Rights issued concluding observations under Articles 16
and 17 of the International Covenant on Economic, Social and Cultural
Rights stating, inter alia:

“16. The Committee is concerned that nationals of the former Yugoslavia have been
'erased' as their names were removed from the population registers in 1992. As a
result of this, they have lost their Slovene nationality and their right to reside in the
State party. The Committee observes that this situation entails violations of these
persons' economic and social rights, including the rights to work, social security,
health care and education. Moreover, the Committee regrets the lack of information
on the actual situation with regard to the enjoyment by those individuals of the rights
set out in the Covenant.

32. The Committee urges the State party to take the necessary legislative and other
measures to remedy the situation of nationals of the States of former Yugoslavia who
have been 'erased' as their names were removed from the population registers in 1992.
While noting that bilateral agreements were concluded in this regard, the Committee
strongly recommends that the State party should restore the status of permanent
resident to all the individuals concerned, in accordance with the relevant decisions of
the Constitutional Court. These measures should allow these individuals to reclaim
their rights and regain access to health services, social security, education and
employment. The Committee requests the State party to report to it, in its next
periodic report, on progress in this regard.”

272. In 1999 the International Law Commission of the United Nations
adopted the Draft Articles on Nationality of Natural Persons in relation to
the Succession of States. Its Article 6 states as follows:
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“Each State concerned should, without undue delay, enact legislation on nationality
and other connected issues arising in relation to the succession of States consistent
with the provisions of the present draft articles. It should take all appropriate measures
to ensure that persons concerned will be apprised, within a reasonable period, of the
effect of its legislation on their nationality, of any choices they may have there under,
as well as of the consequences that the exercise of such choices will have on their
status.”

THE LAW

I. AS TO THE LOCUS STANDI OF MS MARIJA BAN

273. The Court must first examine whether Ms Marija Ban has standing
to pursue the application originally lodged by the applicant Mr Milan
Makuc, who died on 2 June 2008 in the course of the proceedings.

274. The Court observes that the applicants' representatives first asked
the applicant Mr Makuc's brother whether or not he wished to pursue the
proceedings before it and that the latter was not willing to do so (see
paragraph 81 above). At that time, the respondent Government considered
that the wish of the applicant's brother should be respected and that it was
not necessary to continue the proceedings in the applicant's stead. On the
other hand, relying on Karner v. Austria (no. 40016/98, § 25, ECHR 2003-
IX), the applicant's representative maintained that the present case
transcended the person and the interest of the sole applicant and that the
continuation of the proceedings was required by respect for human rights as
defined by the Convention (Article 37 § 1).

275. Subsequently, on 16 January 2009 the late applicant's cousin,
Ms Marija Ban, declared that she wished to pursue his application before
the Court. She later informed the Court that the inheritance proceedings
were pending.

276. The Court notes that in several cases in which the applicant has
died after having lodged the application, it has taken into account the
intention of the applicant's heirs or close members of his or her family to
pursue the proceedings (see, for example, Malhous v. the Czech Republic
(dec.) [GC], no.33071/96, ECHR 2000-XII, and Kovaci¢ and Others
v. Slovenia [GC], nos. 44574/98, 45133/98 and 48316/99, §§ 189-192,
ECHR 2008-...). In this connection, the Court has considered whether or not
the persons wishing to pursue the proceedings were the applicant's close
relatives (see Thévenon v. France (dec.), no. 2476/02, ECHR 2006-III, and
Scherer v. Switzerland, 25 March 1994, §§ 31-32, Series A no. 287).
Moreover, as a second criterion, the Court has examined whether the rights
concerned were transferable. On the one hand, the Court has continued the
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examination of cases involving pecuniary claims that were transferable to
the deceased applicant's heirs (see, for example, Ahmet Sadik v. Greece,
15 November 1996, § 26, Reports of Judgments and Decisions 1996-V; and,
mutatis mutandis, Karner, cited above § 25). On the other hand, the Court
has found that certain other rights, such as those guaranteed by Articles 5
and 8 (Thévenon, cited above) or Articles 2, 3, 5, 8, 9 and 14 (Sanles Sanles
v. Spain (dec.), no.48335/99, ECHR 2000-XI) were of an eminently
personal and non-transferable nature (see Vddri v. Estonia (dec.),
no. 8702/04, 8 July 2008, with further references).

The Court has also considered whether the case concerned involved an
important question of general interest transcending the person and the
interests of the applicant (see Karner, cited above, §§ 25-27; Marie-Louise
Loyen and Bruneel v. France, no. 55929/00, § 29, 5 July 2005; and Bi¢ and
Others v. Turkey, no. 55955/00, § 23, 2 February 2006).

277. Turning to the present case, the Court observes at the outset that
Ms Ban is seeking to pursue the case concerning the alleged violations of
the rights of her cousin Mr Makuc, the original applicant. The Court notes
that the applicant's representatives first asked the applicant Mr Makuc's
brother whether he wished to pursue the proceedings before the Court and
that the latter was not willing to do so. The Court therefore finds that
Ms Ban is not one of Mr Makuc's closest relatives and notes that the
inheritance proceedings following the late applicant's death are still pending
and that, as far as the Court is aware, his heirs have not yet been determined.
Moreover, the Court finds that the case concerns issues falling primarily
under Article 8 of the Convention which are closely linked to Mr Makuc's
person. Finally, regard being had to the fact that the application was brought
by eleven applicants and that the proceedings before the Court continue in
respect of ten applicants, the Court considers that the question of the
protection of the general interest necessitating consideration of the applicant
Mr Makuc's complaints is redundant. Therefore, the Court finds that the
applicant's cousin does not have a legal interest to pursue the application. It
follows that this part of the application is incompatible ratione personae
with the provisions of the Convention and must be rejected in accordance
with Article 35 § 4.

II. ADMISSIBILITY

1. The parties' submissions

(a) The respondent Government's preliminary objections

278. The respondent Government submitted that the application was
incompatible with the provisions of the Convention ratione materiae, since
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the regulation of citizenship and residence was outside the scope of the
Convention (they referred to Uner v. the Netherlands [GC], no. 46410/99,
§ 54, ECHR 2006-XII). Furthermore, the right to citizenship had never been
denied to any of the applicants, given that they had failed to apply for it.
Equally, most of the applicants had never applied for permanent residence
in Slovenia.

279. In any event, the applicants' complaints did not come within the
Court's jurisdiction ratione temporis, as the instantaneous acts which the
applicants claim to be the source of the alleged violations — the entry into
force of the independence legislation and the subsequent transfer of the
applicants' names from the Register of Permanent Residence — took place in
1992, that is, before 28 June 1994, the date on which the Convention and
Protocol No. 1 entered into force in respect of Slovenia (they referred to
Malhous, cited above).

280. Nor did the Court have jurisdiction to examine the subsequent
proceedings, which were inextricably linked with the first event, outside the
Court's jurisdiction (they cited Moldovan and Others and Rostas and Others
v. Romania (dec.), nos. 41138/98 and 64320/01, 13 March 2001; Voroshilov
v. Russia (dec.), no. 21501/02, 8 December 2005; and Kadikis v. Latvia
(dec.), no. 47634/99, 29 June 2000).

281. In particular, as to the allegations by the applicant Ms Ana Mezga
that she had been deprived of her right to maternity leave, the respondent
Government maintained that her maternity leave should have lasted until
26 July 1992 at the latest, which was also before the entry into force of the
Convention in respect of Slovenia.

282. In addition, the respondent Government alleged non-compliance
with the six-month rule under Article 35 § 1 of the Convention. Relying on
the Posti and Rahko v. Finland judgment (no. 27824/95, § 40, ECHR
2002-VII), they maintained that the situation in issue could not be construed
as a “continuing situation” for the purposes of the six-month rule. Under the
Court's case-law, a distinction had to be drawn between situations of
continuing violations and their consequences, which might be lasting
although the violation itself occurred at a precisely determined moment.

283. Furthermore, the respondent Government maintained that the
applicants had already initially failed to exhaust domestic legal remedies as
required by Article 35 § 1 of the Convention either with regard to Slovenian
citizenship under the Citizenship Act or with regard to new residence
permits under the Aliens Act. The transfer from one Register to the other
one was merely a consequence of their failure, the entry in a Register having
a merely declaratory nature.

284. In the Government's view, the applicants should have applied for
permanent resident permits under the 1999 Aliens Act or the Legal Status
Act and, eventually, after exhaustion of the remedies at their disposal in the
framework of administrative proceedings, they should have lodged a
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constitutional appeal. Regard being had to the Constitutional Court's
decisions, in particular that of 3 April 2003, the applicants could have
effectively safeguarded their rights before the Constitutional Court, which
enjoyed full jurisdiction under section 60 of the Constitutional Court Act, a
provision which had been applied on several occasions (see paragraph 216
above). In a number of cases brought by the “erased”, the Constitutional
Court had granted such appeals and filled the legal vacuum arising from the
legislature's failure to enforce the Constitutional Court's decision (see
paragraphs 245-257 above).

285. In particular, the applicants Mr Kuri¢, Mr Dabeti¢ and Mrs and
Mr Ristanovi¢ had never applied for permanent residence permits.
Ms Mezga had initiated proceedings, which, however, had been terminated
because of her lack of cooperation. Furthermore, Mr Ademi's application
had been rejected for lack of evidence. Neither Ms Mezga nor Mr Ademi
had brought an administrative complaint. Mr Berisha's and Mr Minié's
requests for residence permits had been rejected and they had instigated
administrative dispute proceedings, which were still pending. Eight of the
applicants had thus neither brought any proceedings nor properly exhausted
the domestic legal remedies at their disposal.

286. In addition, the respondent Government maintained that the
applicants Mr Petre§ and Mr Jovanovi¢ could no longer claim to be
“victims” of the alleged violations under Article 34 of the Convention since
they had received permanent residence permits. Neither could Ms Mezga
claim to be a “victim” of the alleged violation, since she had received a five-
year temporary residence permit.

287. Moreover, the applicants Mr Ljubomir Petres, Mr Mustafa Kuri¢
and Mr Jovan Jovanovi¢, in complaining about their pension rights under
Article 1 of Protocol No. 1, had also failed to exhaust domestic legal
remedies, the right to a pension having no statute of limitations and being
inalienable under the Pension and Invalidity Insurance Act. The applicants'
allegations about the loss of their social-security contributions were
therefore unfounded; the applicants' pension qualifying periods had never
been deleted from the records of the Pension and Invalidity Institute of
Slovenia. Therefore, it was still open to the applicants to start proceedings,
as they were entitled to acquire a pension if they met the conditions
specified by law (see, for example, Miiller v. Austria, no.5849/72,
Commission's report of 1 October 1975, Decisions and Reports (DR) 3,
p. 25).

288. As to the submissions by the Serbian Government as a third-party
intervener (see paragraphs 298-302 below), the respondent Government
disputed them.

289. Finally, the respondent Government maintained that the application
was in any event manifestly ill-founded under Article 35 § 3 of the
Convention.
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(b) The applicants

290. With regard to the existence of a continuous violation, the
applicants alleged that decision of the respondent Government to transfer
the names from one register to another occurred at a specifically defined
moment. However, the applicants' complaints were not based on that act but
rather on the subsequent legal and factual situation brought about by the
“erasure”, which had still not been remedied. There was therefore no doubt
that the situation was one of a continuing violation (the applicants referred
to Hutten-Czapska v. Poland [GC], no.35014/97, §§ 152-153, ECHR
2006-VIII, and Skrzynski v. Poland, no. 38672/02, §§ 39-42, 6 September
2007).

291. This finding unavoidably affected the Court's jurisdiction ratione
temporis. Under the above-mentioned case-law, from the ratification date
onwards all of the State's alleged acts and omissions had to conform to the
Convention or its Protocols and subsequent facts fell within the Court's
jurisdiction, even where they were merely extensions of an already existing
situation.

292. Under the Court's case-law, the six-month rule was not applicable
in the event of violations which had a continuous character. In particular,
the respondent Government had not done anything to implement the
Constitutional Court's decision of 3 April 2003. Moreover, the remedies at
the applicants' disposal were not effective. The applicants believed that they
were relieved from the obligation to exhaust domestic legal remedies, since
their situation derived from unlawful administrative practices and because
of their situation of extreme vulnerability (they cited Aksoy v. Turkey, 18
December 1996, §§ 52-57, Reports 1996-VI).

293. As to the exhaustion of domestic remedies, in the applicants'
opinion none of the existing domestic remedies could be considered
effective, given that there was no systemic law remedying the situation of
the “erased”. In such circumstances it would be illusory to use remedies
such as an administrative dispute in the expectation that the Administrative
Court would apply the Constitutional Court's guidelines, given to the silence
of the authorities. Even if one favourable decision were to be handed down,
it would probably be quickly annulled by a subsequent law. In any event,
most of the applicants had brought judicial proceedings against the relevant
first-instance decisions, but it was illusory to expect a favourable outcome.
The burden that the respondent Government wished to place on the
applicants was completely disproportionate; it was seeking to shift the entire
responsibility for the “erasure” onto the victims.

294. As to the four applicants who had allegedly never applied for
residence permits, Mr Kuri¢ and Mr Dabeti¢ had used the domestic legal
remedies at their disposal, whereas Mrs and Mr Ristanovi¢ did not fulfil the
conditions under the existing legislation since the Constitutional Court's
decision had not been applied. As to Ms Mezga, whose request had
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allegedly been rejected because of her inactivity, it was difficult for people
with non-regulated status to assemble the documents proving uninterrupted
residence in Slovenia. Finally, the proceedings initiated by Mr Berisha and
Mr Mini¢ were still pending. In any event, those proceedings could not be
considered effective (see paragraphs 158 and 189-192 above).

295. The applicants maintained that those who had received permanent
residence permits ex nunc were also still victims of the alleged violations of
the Convention. Contrary to the relevant case-law (Eckle v. Germany,
15 July 1982, Series A no. 51), the respondent Government had not
recognised the existence of a violation and no redress had been offered to
the applicants in terms of compensation.

296. As to the alleged violation of the pension rights of the applicants
Mr Ljubomir Petre§, Mr Mustafa Kuri¢ and Mr Jovan Jovanovié, they
maintained that in the rare context of State succession the successor State
had been obliged to adopt all necessary measures to ensure the right to
peaceful enjoyment of their possessions, to release contributions already
paid and to grant them pension rights, for the periods before and after the
“erasure”, that were at least proportionate to the allowance to which they
would have been entitled on the basis of a readjusted salary at the time of
the “erasure”.

297. As to the Government's submissions that their allegations were in
any event manifestly ill-founded, the applicants referred to the respondent
Government's obligation of notification, in particular in the circumstances
of State succession, and on the unlawfulness of the “erasure” carried out ex
officio, as recognised also by the Constitutional Court.

(¢) The intervening Government

298. The Serbian Government stated that they were filing third-party
submissions given the significance of the issues at stake and the initial
context of the alleged violations, namely the dissolution of the SFRY.

299. By virtue of a generally accepted principle of international law, an
international treaty was not applicable to acts or facts that had occurred or to
situations that had ceased to exist before the said treaty entered into force
and was ratified by the State in question. The same was valid for the
Convention and the Court's jurisdiction ratione temporis to hear the case.

300. However, the “continuing violation doctrine” could play an
important role in safeguarding the rights guaranteed by the Convention
since the applicants did not seek redress for any instant effect of the
respondent State's failure to regulate their legal status but for the fact that
the existing legal lacuna had grave ramifications on their enjoyment of the
right to private and family life over a number of years. In any event, the
alleged violations had existed continually since the date of the entry into
force of the Convention in respect of Slovenia, 28 June 1994.
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301. As to the respondent Government's objections that the applicants
had failed to exhaust the domestic legal remedies at their disposal, the
intervening Government submitted that the given legal remedies had proved
to be both ineffective and inadequate in the circumstances of the instant
case.

302. Since the applicants had no effective domestic remedy at their
disposal for the grievances they had suffered, the starting-point of the six-
month time-limit could only be the challenged act or omission of the
authorities. Breaches of the Convention which were the outcome of a legal
provision — in the instant case a series of laws that had not regulated the
matter in an adequate manner — had been considered by the Court to give
rise to the “continuing situation doctrine”. In the instant case, the
maintenance in force of legislation that had been declared unconstitutional
by the Constitutional Court, on account of the State authorities' inactivity,
constituted continuing interference with the applicants' right to respect for
their private and family life.

2. The Court's assessment

303. As to the respondent Government's preliminary objection that the
applicants' complaints under Article 8 of the Convention were inadmissible
ratione materiae with the provisions of the Convention, the Court considers
that, having regard to the parties' observations, this part of the application
raises complex questions of fact and law, the determination of which should
depend on an examination of the merits. This part of the application cannot
therefore be regarded as manifestly ill-founded within the meaning of
Article 35 § 3 of the Convention. No other ground for declaring it
inadmissible has been established (see Makuc and Others (dec.),
no. 26828/06, §§ 166-169, 31 May 2007, and Slivenko and Others v. Latvia
(dec.) [GC], no. 48321/99, § 88, ECHR 2002-II (extracts)).

304. As to the Court's jurisdiction ratione temporis, the Court reiterates
that it covers only the period after the date of ratification of the Convention
and its Protocols by the respondent State. After ratification, the State's acts
must conform to the Convention or its Protocols and subsequent facts fall
within the Court's jurisdiction even where they are merely extensions of an
already existing situation (see, for example, Almeida Garrett, Mascarenhas
Falcao and Others v. Portugal, nos. 29813/96 and 30229/96, § 43, ECHR
2000-I). Accordingly, the Court is competent to examine the facts of the
present case for their compatibility with the Convention only in so far as
they occurred after 28 June 1994, the date of the ratification of the
Convention and Protocol No. 1 by Slovenia. It may, however, have regard
to the facts prior to ratification inasmuch as they could be considered to
have created a continuous situation extending beyond that date or may be
relevant for the understanding of facts occurring after that date (see Hutten-
Czapska, cited above, §§ 147-153).
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305. The Court observes that the applicants' complaints relate to the
overall situation affecting them as a result of the lack of compliance with
the Constitutional Court's decision of 3 April 2003 finding the “erasure”
unconstitutional. This situation obtained on 28 June 1994 and continues
more than 15 years after the entry into force of the Convention and its
Protocols for Slovenia (contrast Silik v. Slovenia [GC], no. 71463/01, § 140,
ECHR 2009-...). The respondent Government's plea of lack of jurisdiction
ratione temporis must accordingly be dismissed.

306. The Court further reiterates that the six-month rule is not applicable
in the event of violations which have a continuous character. The
respondent Government's plea that the six-month rule has not been
complied with must accordingly be dismissed.

307. As to the respondent Government's objection that the applicant
Ms Mezga's complaints under Article 1 of Protocol No. 1 were incompatible
ratione temporis with the provisions of the Convention, the Court finds that
the applicant was on maternity leave in 1992 (see paragraph 128 above),
which was prior to the ratification of Protocol No. 1 by Slovenia. These
complaints must therefore be declared incompatible ratione temporis with
the provisions of the Convention and rejected in accordance with Article 35
§§ 3 and 4 of the Convention.

308. As to the respondent Government's plea that the applicants failed to
exhaust domestic legal remedies, the Court reiterates that the Constitutional
Court found the “erasure” unconstitutional on various occasions and that the
applicants essentially complain about the lack of compliance with those
decisions. In these circumstances, the respondent Government's plea of a
failure to exhaust domestic remedies must be dismissed (see Toki¢ and
Others v. Bosnia and Herzegovina, nos. 12455/04, 14140/05, 12906/06 and
26028/06, §§ 57 and 58, 8 July 2008).

309. Finally, the respondent Government raised an objection that the
applicants Mr Petre§ and Mr Jovanovi¢ could no longer claim to be
“victims” of the alleged violations under Article 34 of the Convention since
they had received permanent residence permits. Neither could Ms Mezga
claim to be a “victim” of the alleged violation since she had received a five-
year temporary residence permit.

310. The Court finds that on 3 March 2009 the applicants Mr Petre§ and
Mr Jovanovi¢ were issued ex officio supplementary residence permits on the
basis of point no. 8 of the operative part of the Constitutional Court's
decision of 3 April 2003, awarding them residence status from 26 February
1992 onwards (see paragraphs 57, 101-103 and 116-118 above).

311. The Court finds that the material facts complained of by the
applicants have ceased to exist and that the issuing of the retroactive
residence permits, in line with the Constitutional Court's decision,
constitutes an adequate and sufficient remedy for their complaints under
Articles 8, 13 and 14 of the Convention. It follows that they can no longer
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claim to be the “victims” of the alleged violations (see, mutatis mutandis,
Shevanova v. Latvia (striking out) [GC], no. 58822/00, §§ 48-50,
7 December 2007, and Kaftailova v. Latvia (striking out) [GC],
no. 59643/00, §§ 52-54, 7 December 2007).

312. On the other hand, such permits have never been issued in respect
of the applicant Ms Mezga. The respondent Government's objection in
respect of that applicant must therefore be dismissed.

313. As to the alleged violation of the pension rights of the applicants
Mr Ljubomir Petre§, Mr Mustafa Kuri¢ and Mr Jovan Jovanovié, the Court
reiterates that if a Contracting State has in force legislation providing for the
payment as of right of a welfare benefit — whether conditional or not on the
prior payment of contributions — that legislation must be regarded as
generating a proprietary interest falling within the ambit of Article 1 of
Protocol No. 1 for persons satisfying its requirements (see Stec and Others
v. the United Kingdom (dec.) [GC], nos. 65731/01 and 65900/01, § 54,
ECHR 2005-X; Andrejeva v. Latvia [GC], no. 55707/00, § 77, ECHR
2009-...; and Predojevi¢ and Others v. Slovenia (dec.), nos. 43445/98,
49740/99, 49747/99, 54217/00, 7 June 2001).

314. The Court notes, however, that none of the three applicants has
initiated proceedings before the Institute of Pension and Invalidity Insurance
in order to vindicate his pension rights. They have thus failed properly to
exhaust domestic legal remedies as provided by Article 35 § 1 of the
Convention.

315. Accordingly, the Court declares the complaints under Articles 8, 13
and 14 of the Convention admissible in respect of the applicants
Mr Mustafa Kuri¢, Mr Velimir Dabeti¢, Ms Ana Mezga, Mrs Ljubenka
Ristanovi¢, Mr Tripun Ristanovi¢, Mr Ali Berisha, Mr Ilfan Sadik Ademi,
and Mr Zoran Mini¢.

III. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

316. Under Article 8 of the Convention, the applicants alleged that they
had been arbitrarily deprived of the possibility of acquiring Slovenian
citizenship and/or of preserving their status as permanent residents after
Slovenia declared its independence in 1991, because they were not in a
position to submit a formal request for citizenship within the short period
set out in the domestic legislation. As a result, on 26 February 1992 their
names had been unlawfully “erased” from the Register of Permanent
Residents.

317. Subsequently, the applicants had not been in a position to seek
Slovenian citizenship or to apply for permanent residence in Slovenia. Some
of the applicants were also unable to acquire citizenship of any other
successor State of the former SRFY and have become, de facto, stateless
persons. The repercussions of these events had been severe for the
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applicants' private and family lives and in breach of Article 8 of the
Convention. The situation had remained essentially unchanged even after
the Constitutional Court's decision of 1999 declaring the ‘“erasure”
unconstitutional, the subsequent adoption of the Legal Status Act and the
Constitutional Court's decision of 2003 declaring certain provisions of the
latter act unconstitutional.

318. Article 8 of the Convention provides:

“l. Everyone has the right to respect for his private and family life, his home and
his correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

1. The parties' submissions

(a) The applicants

319. The applicants, many of whom had been living in Slovenia for
decades, maintained that with the “erasure” from the Register of Permanent
Residents on 26 February 1992, they had become “aliens” overnight and
had been deprived of all of the civil, political, social and economic rights
which permanent residence conferred. They stated that the respondent
Government had breached Article 8 of the Convention through a series of
interrelated acts (denial of permanent residence or citizenship, deportations)
and omissions (lack of notification, failure to implement the Constitutional
Court's judgments, failure to adopt appropriate legislative measures to
regulate the legal status of the “erased”) which had the direct consequence
of interfering with the applicants' enjoyment of their right to respect for
private and family life (they cited Botta v. Italy, 24 February 1998, § 32,
Reports 1998-1).

320. As to the respondent Government's submissions that adequate
means had been used to inform the applicants of the time-limit for applying
for Slovenian citizenship under the Citizenship Act and about the transfer
from one Register to another in 1992, the applicants maintained that none of
them had ever been properly informed. The alleged sufficiency of the means
used was inconsistent with the extremely high number of the “erased”.
Subsequently, some of the applicants did receive notification to “regulate
their status” but on such occasions their documents were taken away by the
local authority. This made it more difficult for them in subsequent
proceedings to satisfy one of the conditions laid down in the Legal Status
Act, which was to prove that they had in fact lived uninterruptedly in
Slovenia since 1991. The respondent Government had therefore breached
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the applicants' right to private life, both from the procedural and from the
substantive aspect, due to inappropriate notification and to the “erasure”
(the applicants referred to Guerra and Others v. Italy, 19 February 1998,
Reports 1998-1). Finally, the burden of proof as to the proper notification or
taking away of the documents should instead be incumbent on the
respondent Government.

321. Moreover, the provisions of the Aliens Act, to which the applicants
became subject on 26 February 1992, were neither accessible nor
foreseeable, since the Aliens Act had been designed to regulate the status of
illegal aliens. In addition, the overall conduct of the Slovenian authorities
had been arbitrary. In the applicants' view, the respondent Government's
interference was not proportionate to any legitimate aim pursued.

322. The applicants further contested the respondent Government's
submissions alleging that their complaints had been based on a “simple
misunderstanding of a difference between registration of a permanent
residence at the material time and a permanent residence permit”. It was
correct to say that the registration of a permanent residence had a merely
declaratory effect. However, removing a person's name from the Register of
Permanent Residence had an evidently negative constitutive effect, the latter
being equivalent to the withdrawal of a permanent residence permit from a
“real” alien. This was pointed out in the Constitutional Court's decision of
4 February 1999, finding that the provisions of the Aliens Act were
discriminatory towards the “erased” because they had differentiated
between “real” aliens with residence permits acquired in the former SFRY
and the “erased” who were treated instead as illegal migrants.

323. As to the respondent Government's submissions that the transferral
from one Register into the other did not impede the applicants' continued
residence on Slovenian territory and that the presence of the “erased” was
by and large tolerated, sufficed it to say that many were forcibly deported
from Slovenia, including five of the applicants.

324. The respondent Government had also maintained that the term
“erasure” was used unjustifiably, thus denying the existence of a structural
problem in Slovenia. Had this been the case, the situation of the “erased”
would not have been heavily criticised by a number of international human
rights bodies for the serious and systemic violations of basic rights which
still derived from this phenomenon. In support of their argument, the
respondent Government merely relied on international documents issued at
the beginning of the 1990s when the problem was unknown to the public.

325. Subsequently, the Council of Europe's Advisory Committee on the
Framework Convention for the Protection of National Minorities, the
Committee of Ministers, the European Commission against Racism and
Intolerance and the Commissioner for Human Rights as well as the United
Nations' Human Rights Committee, the Committee on the Elimination of
Racial Discrimination, the Committee on Economic, Social and Cultural
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Rights and the Committee on the Rights of Child had all found that the lack
of regulation of the legal status of the “erased” and of the implementation of
the Constitutional Court's decision, setting out this obligation, entailed a
range of serious consequences in connection with full enjoyment of basic
rights. This required a rapid intervention from the respondent Government
which should have resolved the situation with a retroactive recognition of
permanent residence and preparation of appropriate measures to redress the
damage done (see paragraphs 262-271 above).

326. The applicants submitted that the existence of a structural problem
was of key importance to the present case. The situation would not be
considered as fully redressed until the Slovenian authorities took full
responsibility for adopting general measures with regard to the “erased”.
The applicants' case was not “an isolated incident nor attributable to the
particular turn of events in [their] case” but, as in the Broniowski v. Poland
case ([GC], no. 31443/96, § 189, ECHR 2004-V), “rather the consequence
of administrative and regulatory conduct on the part of the authorities”
directed towards an identifiable group of persons: ex-SFRY citizens who
had not acquired Slovenian citizenship. According to recent data issued by
the Ministry of Interior, there were 25,671 such persons at the time of
“erasure”, of whom 13,426 persons did not have regulated status in Slovenia
and their current residence was unknown.

327. As to the respondent Government's submissions that in any event
the existing legislation had been interpreted in the applicants' favour after
the “erasure” or that laws had been passed enabling the “erased” to regulate
their status, the applicants stated that the Constitutional Court had found in
1999 that the Government had exceeded its competence when adopting its
decision of 3 September 1992, since it had not permitted the legislature to
fill the legal void (see paragraph 222 above). It was true that the Legal
Status Act was the only Act on which the “erased” could rely, but it was
insufficient to regulate the applicants' legal status. The Act included a
condition of uninterrupted residence on Slovenian territory from the
moment of the “erasure”, a condition that was difficult to prove even for
those who had never left the country. Besides, the permanent residence
permits had only an ex nunc effect. In the applicants' view, following the
Constitutional Court's decision of 4 April 2003, the only effective remedy
for regulating the situation of the “erased” was the adoption of a
comprehensive law.

328. Contrary to the respondent Government's submissions, the
applicants maintained that the present case was clearly distinguishable from
the Sisojeva and Others v. Latvia judgment ([GC], no. 60654/00, ECHR
2007-11). In that case the applicants, who lived in Latvia, applied for
permanent residence there, while they had also subsequently obtained
Russian passports. Their status had been revoked by the Latvian authorities
solely because of the applicants' unlawful behaviour. In contrast, the
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applicants in the present case had not actively created the situation in which
they found themselves (here they referred to Sisojeva and Others, cited
above, § 94). In addition, the Latvian authorities had sent a series of letters
to the applicants explaining the procedure to be followed in order to regulate
their stay in Latvia and the applicants had failed to comply with those
instructions. In contrast, the applicants in the present case had never been
directly notified. Moreover, all of the applicants in the present case had
made efforts to regulate their status; ten of them had applied for a
permanent residence permit or brought court proceedings.

329. In the Sisojeva and Others judgment the Court had attached
considerable weight to the fact that had the applicants followed the
measures indicated by the respondent Government, they would have been
able to exercise freely their right to private and family life under Article 8 of
the Convention. On the contrary, in the present case the applicants did not
have any effective remedy for regaining these rights under the current
Slovenian legislation.

330. Finally, after the deadline for applying for citizenship had expired,
four of the applicants had become “stateless” and not just “aliens”. The
Republic of Slovenia wrongly assumed that all persons from the other
SFRY Republics who had permanent residence in Slovenia had citizenship
of one of these republics and could therefore acquire citizenship of one of
the new successor States. International obligations relating to statelessness
should have been applied accordingly (see paragraphs 260-261, 267 and 272
above).

(b) The respondent Government

331. The respondent Government stated at the outset that at its
independence, through both the Statement of Good Intentions and the
independence legislation, the Republic of Slovenia had granted the
acquisition of Slovenian citizenship by naturalisation to citizens of the other
former republics of the SFRY with permanent residence in Slovenia under
exceptionally favourable conditions. In addition, the 1991 Constitutional
Law guaranteed them equality of treatment with Slovenian citizens until the
acquisition of Slovenian citizenship or the expiry of the time-limits set by
the Aliens Act (see paragraph 214 above). However, bearing in mind the
necessity of forming a corpus of Slovenian citizens — especially in view of
the 1992 parliamentary elections — this equality in treatment could not last
indefinitely. Therefore, it was up to the permanent residents without
Slovenian citizenship to seize the opportunity to acquire citizenship of the
independent Slovenia; this was not granted automatically. Such a decision
would have breached their right to choose whether or not they wished to
become Slovenian citizens.

332. This pivotal time for establishment of a new State called for quick
decisions. Nevertheless, in the respondent Government's view, all
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permanent residents had had an appropriate time period in which to settle
their status and were adequately informed of the new legislation, which was
sufficiently foreseeable (they referred to Slivenko v. Latvia ([GC],
no. 48321/99, §§ 107, ECHR 2003-X). In addition to the publication in the
Official Gazette, the information had been disseminated through public
media and notices in municipalities. Some municipalities, for instance those
in Ljubljana, Maribor and Koper, had used personal means of notification.
Residents had been contacted either in person or by phone, but mostly by
ordinary mail and in certain cases also by notification under the General
Administrative Procedure Act. In any event, it was quite reasonable to
expect that the persons concerned at that period would show appropriate
interest in settling their status, either by applying for citizenship or by
regulating their residence. Last but not least, it was important to reiterate a
universally recognised legal principle: ignorantia iuris nocet.

333. As already stated, the transitional provisions of the Citizenship Act,
based on the principle of preventing statelessness, provided for the large-
scale naturalisation of citizens of the other former republics of the SFRY
with permanent residence in Slovenia (see paragraphs 35 and 37 above). As
to the regulation of the status of aliens, after the entry into force of the
Aliens Act, a distinction had to be drawn between “aliens from the other
former SFRY republics”, subject to its section 81, who had previously
registered their permanent residence in Slovenia in the same way as
Slovenian citizens, and “real” aliens, who were in possession of permanent
residence permits under the Movement and Residence of Aliens Act (see
paragraphs 208 and 221 above).

334. On 26 February 1992, after the expiry of the time-limit set by the
second paragraph of its section 81, there had no longer been any legal basis
for former SFRY citizens who had failed to apply for Slovenian citizenship
under the Citizenship Act to be entered in the Register of Permanent
Residents. As the existing legislation provided for an ex officio updating of
the registers on a daily basis (see paragraph 211 above), the Ministry of the
Interior had ordered the transfer of the names of those concerned to a
special register of “aliens with non-regulated status”. Since this transfer
merely reflected their actual situation under the provisions of the Aliens
Act, it could not therefore be referred to as “erasure”. Moreover, the persons
concerned were not denied the right to continue living in their current place
of residence.

335. The applicants had wrongly alleged that in the SFRY permanent
residence had been acquired almost automatically by the SFRY citizens.
SFRY citizenship was indeed the legal basis for the registration of a
permanent residence but the person had to deregister his or her previous
permanent residence and adduce adequate evidence in order to be entered
into the Register. On the other hand, “real” aliens had first to acquire
permanent residence permits in order to register their permanent residence.
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In such cases the registration was therefore a mere consequence of the fact
that an alien had acquired a residence permit and was not constitutive of any
right. On the contrary, the issuance of a residence permit (whether
permanent or temporary) was a constitutive act. The respondent
Government maintained that the misunderstanding in the present case had
been created by the incorrect use of these two legal terms by the applicants.
The proper understanding of the two notions would render the use of
expressions “erasure” and ‘“erased” unjustified. Finally, the regulation of
residence of aliens through a system of residence permits was something
common to all countries, including countries of the European Union (see
after paragraph 259 above).

336. In subsequent years the respondent Government had made several
attempts to regulate the situation of former SFRY citizens with non-
regulated status. In view of their large number, on 3 September 1992 the
Government had decided additionally to take into account, for the purposes
of calculating the three-year period of residence in Slovenia necessary for a
temporary residence permit, as laid down in section 13 of the Aliens Act,
the period before the Act's entry into force. In this way a large number of
“latecomers” had been enabled to acquire a permanent residence permit; a
total of 4,893 permits had thus been issued in the period from 1992 to 1997.
In addition, in 1994 the Ministry of the Interior had introduced a
computerised system for maintaining registers and all persons with non-
regulated status were notified by ordinary mail of the possibilities available
to them. Furthermore, the transitional provisions of the Employment of
Aliens Act enabled such persons to acquire a work permit under certain
conditions (see paragraph 230 above). Finally, the Slovenian authorities
had, by and large, tolerated the unlawful residence of people with non-
regulated status on Slovenian territory.

337. As the Government had already stated, the applicants had failed to
take the appropriate action both in 1991 and in subsequent years in order to
regulate their status. In any event, further to the Constitutional Court's
decision of 3 April 2003 declaring certain provisions of the Legal Status Act
unconstitutional (see paragraphs 56-57 and 250-255 above), the time-limit
for applications for permanent residence permit under the Legal Status Act
had been opened again and the applicants could have availed themselves of
this possibility. As to point no. 8 of the operative part of that decision,
ordering the Ministry to issue those who already had non-retroactive
permits with supplementary, ex tunc, permits — this was of relevance only to
the three applicants who were in such a situation. Indeed, on 3 March 2009
Mr Petres and Mr Jovanovi¢ had received supplementary permits (see
paragraphs 103 and 118 above). Until then, the applicants could have filed
an action alleging a failure to respond by the administrative authority; the
Constitutional Court had ruled that the Administrative Court could have
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followed the Constitutional Court's decision of 3 April 2003 in spite of the
unchanged legislation (see paragraph 257 above).

338. The respondent Government maintained that the approach adopted
by Slovenia in addressing this complex and sensitive issue, which was also
new for Europe as a whole, had been extremely positively assessed by
international organisations. On 1 December 1993 the Council of Europe's
Committee of Experts on Nationality had held that Slovenia had dealt with
this issue in full accordance with the standards regulating citizenship in
successor States. In 1995 the UN Human Rights Committee had shared this
view and the Sixth Committee of the UN General Assembly had confirmed
the compliance of Slovenian legislation with international standards. It
should also be stressed that the respondent State had always complemented
the relevant legislation through cooperation between all governmental
branches. Inspired by the European legal examples, such as the Council of
Europe's European Convention on Nationality, Slovenia had incorporated
into its legislation the principles embraced in the latter's Chapter 6,
regulating citizenship in the case of succession, in particular the principle of
free will of the persons concerned.

339. Relying on the Sisojeva and Others judgment (cited above, § 91),
the respondent Government stated that Article 8 could not be construed as
guaranteeing, as such, the right to a particular type of residence permit.
Where the domestic legislation provided for several different types, the
Court must analyse the legal and practical implications of issuing a
particular permit. If the permit in question allowed the holder to reside
within the territory of the host country and to exercise freely the right to
respect for his or her private and family life, the granting of such a permit
represented in principle a sufficient measure to meet the requirements of
that provision. This of course presupposed that the alien had applied for a
permit — it was not the responsibility of the host country to grant him or her
such a permit on its own initiative.

340. Even if the Court found that the acts of the respondent State were in
breach of Article 8 of the Convention, in the respondent Government's view,
the independence legislation in the area of citizenship and the status of
aliens, and the subsequent acts, were designed to ensure compliance with
immigration laws and met the requirements of its second paragraph. The
regulation of citizenship and of the status of aliens was an urgent need for
every new State, provided that the measure was proportionate to the
legitimate aim pursued (they referred to Olsson v. Sweden (no. 1), 24 March
1988, Series A no. 130). Under the Court's case-law, every State had the
right, as a matter of well-established international law and subject to its
treaty obligations, to control the entry of non-nationals into its territory
(they cited Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28
May 1985, § 67, Series A no. 94). In the respondent Government's view, the
alleged interference was in accordance with the law, pursued a legitimate
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goal and was necessary in a democratic society. Every alien was required to
regulate his or her status in a country of which he or she was not a national.
Such a requirement was always legitimate and necessary in terms of
ensuring public safety, provided that the measure was proportionate to the
legitimate aims pursued, as in the present case. In addition, Slovenia had not
acted arbitrarily, since it had dealt with identical situations in an identical
way.

341. The applicants' situation did not originate in a “systemic problem”
(as defined in Bromiowski, cited above, § 189). After independence,
Slovenia had offered former SFRY citizens an opportunity to acquire
citizenship of the new State. On the other hand, the latter were aware that
the provisions of the Aliens Act would become applicable to them. As
already stated, it was up to each individual to decide whether to apply for
citizenship or to regularise his status as an alien.

342. Finally, when the Aliens Act had become applicable to the
applicants, none of them had been stateless; at that time they had all been
citizens of the SFRY and of their republics of origin. It was due to their own
inactivity that they had failed to assemble the required documents for the
proceedings in Slovenia. Furthermore, it was not the responsibility of the
respondent Government if the other former Republics of the SFRY had
passed stricter legislation on citizenship, so that the applicants could not
acquire citizenship of those States either. As to the applicants' reliance on
the 1999 Draft Articles on Nationality of Natural Persons in relation to the
Succession of States, they were not yet in force.

(¢) The third parties

343. The Serbian Government stated that they were limiting their
comments to the preliminary issues (see paragraphs 298-302 above) given
that the other third parties had made comments on the merits.

344. The Open Society Justice Initiative submitted that the violations at
issue in this case fell squarely within the scope of protection of private life
under Article 8. Although the Convention did not ensure the right to a
particular citizenship as such, the arbitrary denial of citizenship might in
certain circumstances violate Article 8 because of its impact on the private
life of the individual concerned. The Court also recognised circumstances in
which the expulsion of non-citizens or the denial of their application to join
family members in Convention States violated their right to family life. The
Court had found that that the right to private life was bound up with “the
network of personal, social and economic relations that make up the private
life of every human being” which emerged through longstanding habitual
residence. The precedents in Slivenko (cited above, §§ 95- 96 and 122-128)
and Sisojeva and Others, (cited above, §§ 105 and 110) were particularly
relevant to the present case.
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345. In particular, as followed from the Court's partial decision on
admissibility, the applicants' ongoing lack of legal status was a result of
their “erasure” on 26 February 1992. Subsequently, the procedures enabling
long-term legal residents of Slovenia who were citizens of other former
SFRY republics to acquire Slovenian citizenship at independence or to
acquire legal residence in Slovenia since that date had been complicated, the
deadlines for complying with these legal requirements had been short and
notice to the persons affected by these laws and procedures has been
deficient. Moreover, the respondent Government had failed to comply with
the Constitutional Court's 2003 decision to grant retroactive legal permanent
residence to “the erased”, among other measures. Finally, the “erasure”
itself and the applicants' inability to regularise their legal status in Slovenia
have rendered most of the applicants stateless.

346. In the light of the Court's precedents mentioned above (see
paragraph 344 above), the ongoing situation of “the erased”, who had lived
in legal uncertainty without citizenship, legal status or a remedy for over 15
years, constituted an interference with their right to private life. The instant
case entailed not only Slovenia's negative obligation under Article 8 to
refrain from arbitrary interference, but also its positive obligation to ensure
that “the erased” had an effective right to obtain permanent residence status,
placing them on the path to citizenship (they cited Ciliz v. the Netherlands,
no. 29192/95, § 61, ECHR 2000-VIII). The interests of “the erased” in
securing legal residence in Slovenia were especially weighty since legal
residence status was a prerequisite in Slovenia to acquiring citizenship
through naturalisation. The means pursued by Slovenia were
disproportionate to any legitimate aim underlying its action (they referred to
Slivenko, cited above, § 122).

347. The ongoing consequences of the loss of legal status violated
fundamental rights that were both inherent in and transcended Article 8 of
the Convention and were contrary to international law. The Council of
Europe had developed comprehensive standards on nationality and legal
status, focusing on the complexities that arose in the context of State
succession (see paragraphs 260-261 above).

2. The Court's assessment

(a) Interference with the applicants' rights under Article 8 § 1 of the
Convention

348. The applicants stated that they had been arbitrarily deprived of the
possibility of acquiring Slovenian citizenship. They complained about the
“erasure” of their names from the Register of Permanent Residents on
26 February 1992 and about the severe repercussions resulting from it for
their private and family life, which they alleged were in breach of Article 8
of the Convention, and the loss of entitlement to various benefits and to
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enjoyment of a wide array of rights. They complained in particular about the
refusal of the domestic authorities to comply with the Constitutional Court's
decision of 3 April 2003 and to grant them permanent residence status
retroactively.

349. The Court must first determine whether the applicants are entitled
to claim that they had a private life or a family life in Slovenia within the
meaning of Article 8 § 1 of the Convention, and, if so, whether the overall
situation affecting the applicants may give rise to an issue under Article 8 of
the Convention.

350. The Court reaffirms at the outset that a State is entitled, as a matter
of international law and subject to its treaty obligations, to control the entry
of aliens into its territory and their residence there (see, among many other
authorities, Abdulaziz, Cabales and Balkandali v. the United Kingdom,
28 May 1985, § 67, Series A no. 94; Boultif v. Switzerland, no. 54273/00,
§ 39, ECHR 2001-IX; and Uner, cited above, § 54).

351. Nevertheless, the decisions taken by States in the immigration
sphere can in some cases amount to interference with the right to respect for
private and family life secured by Article 8 § 1 of the Convention, in
particular where the persons concerned possess strong personal or family
ties in the host country which are liable to be seriously affected by
application of the measure in question. Such interference is in breach of
Article 8 unless it is “in accordance with the law”, pursues one or more
legitimate aims under the second paragraph of that Article, and is
“necessary in a democratic society” in order to achieve them (see, for
example, Moustaquim v. Belgium, 18 February 1991, § 36, Series A
no. 193; Dalia v. France, 19 February 1998, § 52, Reports 1998-I; and
Amrollahi v. Denmark, no. 56811/00, § 33, 11 July 2002).

352. In this connection, the Court reiterates that Article 8 also protects
the right to establish and develop relationships with other human beings and
the outside world (see Pretty v. the United Kingdom, no. 2346/02, § 61,
ECHR 2002-III) and can sometimes embrace aspects of an individual's
social identity (see Mikuli¢ v. Croatia, no. 53176/99, § 53, ECHR 2002-I).
It must be accepted that the totality of social ties between settled migrants
and the community in which they are living constitute part of the concept of
private life within the meaning of Article 8. Regardless of the existence or
otherwise of a family life, therefore, the Court considers that the expulsion
of a settled migrant constitutes interference with his or her right to respect
for private life. It will depend on the circumstances of the particular case
whether it is appropriate for the Court to focus on the family life rather than
the private life aspect (see Uner, cited above, § 59, and, mutatis mutandis,
Slivenko, cited above, § 95).

353. The Court further reiterates that no right to acquire or retain a
particular nationality is as such included among the rights and freedoms
guaranteed by the Convention or its Protocols. Nevertheless, the Court does
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not exclude the possibility that an arbitrary denial of citizenship might in
certain circumstances raise an issue under Article 8 of the Convention
because of the impact of such a denial on the private life of the individual
(see X. v. Austria, no. 5212/71, Commission decision of 5 October 1972,
DR 43, p. 69, Karassev v. Finland (dec.), no. 31414/96, ECHR 1999-1I,
Slivenko v. Latvia (dec.), cited above, § 77, and Kuduzovi¢ v. Slovenia
(dec.), no. 60723/00, 17 March 2005).

354. Finally, while the chief object of Article 8, which deals with the
right to respect for one's private and family life, is to protect the individual
against arbitrary interference by the public authorities, it does not merely
compel the State to abstain from such interference: in addition to this
negative undertaking, there may be positive obligations inherent in effective
respect for private or family life (see, for example, Giil v. Switzerland,
19 February 1996, § 38, Reports 1996-1; Ignaccolo-Zenide v. Romania,
no. 31679/96, § 94, ECHR 2000-I; and Mehemi v. France (no. 2),
no. 53470/99, § 45, ECHR 2003-1V).

355. Firstly, as to the applicants' allegations concerning the lack of
opportunity to acquire Slovenian citizenship in 1991, the Court draws
attention to its decision on the admissibility and reiterates that these
complaints were declared incompatible ratione temporis with the provisions
of the Convention and rejected in accordance with Article 35 §§ 3 and 4 of
the Convention (see, Makuc and Others (dec.), cited above, § 165).

356. Secondly, the Court notes that before 26 February 1992, when the
relevant parts of the independence legislation became applicable to the
applicants and their names were transferred from the Register of Permanent
Residents into the Register of Aliens without a Residence Permit (see
paragraphs 38-39 above), they had been living in the territory of the
Republic of Slovenia for several years, and most of them for decades. Some
applicants were even born there. Before that date all of the applicants had
been in lawful permanent residence on Slovenian territory under the SFRY
legislation applicable at the material time.

357. It is important to note that prior to 1991 the applicants did not enter
Slovenia as aliens but settled there as SFRY citizens and registered their
permanent residence in the same way as citizens of the then Socialist
Republic of Slovenia (see paragraphs 25-26 above). At the moment of the
“erasure” on 26 February 1992, the applicants therefore had a stronger
residence status than long-term migrants, whose status is protected in a
number of Contracting States, and in comparison with aliens seeking to
enter or remain in a state after only a short period of time (see Uner, cited
above, §§ 55 and 56; Moustaquim, cited above, § 73; Maslov v. Austria
[GC], no. 1638/03, § 73, 23 June 2008; and Radovanovic v. Austria,
no. 42703/98, § 73, 22 April 2004).

358. Thirdly, although the “erasure” had been carried out before 28 June
1994, when the Convention and its Protocol No. 1 entered into force in
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respect of Slovenia, on that date the applicants were — and they continue to
be — affected by the impugned measure, which was found to be unlawful for
the first time by the Constitutional Court in its decision of 4 February 1999,
both in respect of the five applicants who were still living in Slovenia in
1994 and of those who had either been deported or had left Slovenia (see
paragraphs 51, 56 and 236-244 above).

359. In view of the individual circumstances of the applicants who had
all spent a substantial part of their lives in Slovenia (see paragraphs 83-86,
91-92, 104-106, 119, 127-129, 140-141, 145, 168, 180-181 above), the fact
remains that they had developed there the network of personal, social,
cultural, linguistic and economic relations that make up the private life of
every human being (see Slivenko, cited above, § 96). Most of them have
also developed family life in Slovenia or maintained ties with their family
living in Slovenia (see Moustaquim, cited above, § 36). The Court
concludes that the applicants had a private and/or a family life in Slovenia at
the material time within the meaning of Article 8 § 1 of the Convention.

360. At the time of the entry into force of the Convention and its
Protocol No. 1 in respect of Slovenia, the applicants therefore found
themselves in a precarious situation subsequent to the break-up of the
SFRY, as did many other ordinary individuals in comparable circumstances
in the aftermath of the First and Second World War, or after the change in
State boundaries in central and eastern Europe following the fall of the
Berlin Wall'.

361. Consequently, the Court considers that the prolonged refusal of the
Slovenian authorities to regulate the applicants' situation comprehensively,
in line with the Constitutional Court's decisions, in particular the failure to
pass appropriate legislation (see paragraphs 237-257 above) and to issue
permanent residence permits to individual applicants, constitutes an
interference with the exercise of the applicants' rights to respect for their
private and/or family life, especially in cases of statelesness. It remains to be
considered whether that interference was compatible with the second
paragraph of Article 8 of the Convention, that is, whether it was “in
accordance with the law”, pursued one or more of the legitimate aims listed
in that paragraph and was “necessary in a democratic society”.

(b) Justification of the interference

362. Such interference will be in breach of Article 8 of the Convention
unless it can be justified under paragraph 2 of Article 8 as being “in
accordance with the law”, as pursuing one or more of the legitimate aims

' See Consequences of State Succession for Nationality: Report by the European
Commission for Democracy through Law (adopted at its 28th Plenary Meeting, Venice, 13-
14 September 1996), §§ 40-70.
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listed therein, and as being “necessary in a democratic society” in order to
achieve the aim or aims concerned.

363. According to the Court's established case-law, the expression “in
accordance with the law” requires that the impugned measure should have
some basis in domestic law, and it also refers to the quality of the law in
question, requiring that it should be accessible to the person concerned and
foreseeable as to its effects (see Slivenko, cited above, § 100).

364. The Court reiterates that the “erasure” of the applicants' names
from the Register of Permanent Residents, together with the names of more
than 25,000 former SFRY citizens, occurred on 26 February 1992, when the
second paragraph of section 81 of the Aliens Act became applicable (see
paragraphs 38 and 65 above).

365. The applicants alleged that the provisions of the Aliens Act were
neither accessible nor foreseeable, since the Aliens Act had been designed
to regulate the status of illegal aliens whereas they had permanent residence
status at the material time. They also maintained that they had never been
properly informed about the “erasure” (see paragraphs 319-320 above). The
respondent Government disputed those allegations (see paragraph 332
above).

366. The Court reiterates that it is primarily for the national authorities,
notably the courts, to interpret and apply domestic law (see Amann
v. Switzerland [GC], no. 27798/95, §§ 52-54, ECHR 2000-II, and Slivenko,
cited above, § 105).

367. In this connection the Court notes that the Constitutional Court held
in its decision of 4 February 1999 that section 81 of the Aliens Act was
unconstitutional, since it had not set out the conditions for acquisition of
permanent residence for those subject to its second paragraph, that is,
citizens of the other former SFRY republics who had permanent residence
in Slovenia and in fact lived on the Slovenian territory at the material time
and had either failed to apply for Slovenian citizenship or whose requests
had not been granted. The Constitutional Court held that the rule of law had
been infringed since neither the Aliens Act nor a separate act regulated the
transition of the legal status of such persons towards the status of aliens
living in Slovenia. After the expiry of the deadlines set out in its second
paragraph, such persons found themselves in a precarious legal position.
This in itself could constitute a violation of Article 8 of the Convention.

368. The Constitutional Court further found that such persons, citizens
of the former SFRY with permanent residence status in Slovenia, were in a
less favourable legal position than “real” aliens who had lived in Slovenia
since before independence and whose permanent residence permits
remained valid under section 82 of the Aliens Act. There were no objective
reasons for such differential treatment. This also breached the principle of
equality guaranteed by Article 14 of the Constitution not only to Slovenian
citizens but also to all persons whose legal situation was regulated by law.
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369. Moreover, the application of section 13 in conjunction with
section 16 of the Aliens Act to the acquisition of a temporary or permanent
residence permit (see paragraph 221 above) in order to regulate the situation
of such persons was, in the Constitutional Court's view, inappropriate; they
were being treated as though they were aliens who had only recently entered
Slovenia with a valid passport and a visa and wished to remain on Slovenian
territory longer than the validity of the visa would allow them to. The
Constitutional Court also found that in subsequent years one of the reasons
why such persons could not regulate their status was the difficulty of
obtaining documents from their States of origin, on account of the state of
war.

370. The Constitutional Court further noted that one of the first
consequences of the unregulated legal status of such persons was the
transferral of their names into the register of aliens, without any notification.
It held that there was no legal basis for this measure; neither the Aliens Act
nor the Inhabitants' Residence Evidence and Population Registry Act
provided for an ex lege deregistration and transferral (see paragraphs 39,
209, 221 and 237 above).

371. Following the Constitutional Court's decision of 4 February 1999,
the Legal Status Act was passed in order to regulate the situation of “the
erased”. However, on 3 April 2003 the Constitutional Court reiterated its
ruling of 4 February 1999. It further held that the Legal Status Act was
unconstitutional, in particular since it failed to grant “the erased” retroactive
permanent residence permits and to regulate the situation of those deported.
It also struck down the three-month time-limit for lodging an application for
a permanent residence permit as too short (see paragraph 250 above).

372. The Constitutional Court therefore found both on 4 February 1999
and 3 April 2003 that the impugned measure was unlawful since the Aliens
Act had not foreseen the regulation of the status of the “erased”, who
received no official notification about the change in their status (see
paragraphs 51, 56-57, 237-244 and 250-255 above).

373. The Court does not see any reason to depart from the decisions of
the Constitutional Court (see Jankovi¢ v. Bosnia and Herzegovina (dec.),
no. 5172/03, 16 May 2006) and finds that this unlawfulness obtained at the
moment of the entry into force of the Convention and its Protocol No. 1 in
respect of Slovenia, 28 June 1994, and still obtains more than 15 years later
for the majority of the applicants, the legislative and administrative
authorities not having complied with the judicial decisions (see, mutatis
mutandis, Taskin and Others v. Turkey, no. 46117/99, §§ 123-126, ECHR
2004-X).

374. The Court further recognises the efforts of the Slovenian authorities
both at the moment of the declaration of independence, enabling a large
majority of the former SFRY citizens living in Slovenia to acquire
Slovenian citizenship under favourable conditions, and in the following
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years, in particular further to the Constitutional Court's decisions, to adopt
legislation remedying the situation of the “erased” to which group the
applicants belong. A large proportion of the “erased” were able either to
acquire Slovenian citizenship or to obtain a residence permit (see
paragraphs 29, 32-37, 46, 54, 55, 57, 66 and 254).

375. However, in spite of several legislative and administrative
endeavours, the legal situation of the majority of the applicants, who had
their habitual residence in Slovenia at the material time, remains unsettled.
In this connection, it has to be noted that on 8 March 2010 the amendments
and supplements to the Legal Status Act were passed by Parliament,
although at the time of the consideration of this judgment they have not yet
entered into force (see paragraphs 43 and 49-69 above).

376. The Court notes that the dissolution of the SFRY and the fact that
the registers of citizens in the SFRY were not always accurate created a
special and complicated situation (see paragraphs 24, 27, 97, 174, 239 and
253 above). However, in the light of relevant international-law standards
aimed at the avoidance of statelessness, especially in situations of State
succession (see paragraphs 260-261, 267 and 272 above), and in view of its
findings above, the Court finds that there has been a violation of Article 8.

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION
IN CONJUNCTION WITH ARTICLE 8 OF THE CONVENTION

377. Under Article 13, taken in conjunction with Article 8 of the
Convention, the applicants maintained that they had no effective remedy at
their disposal in order to secure compliance with the Constitutional Court's
decision of 3 April 2003.

Article 13 of the Convention provides:

Article 13

“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

1. The parties' submissions

(a) The applicants

378. The applicants complained in particular about the legislature's
failure to adopt a systemic law, which was indispensable for their full
reintegration, as required by the Constitutional Court's decision of 3 April
2003.
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379. They alleged that in the absence of any document concerning their
“erasure” it was difficult for them to prove in the subsequent proceedings
that they met the requirements set out in the Slovenian legislation for the
acquisition of a permanent residence permit and/or citizenship.

(b) The respondent Government

380. The respondent Government disputed that argument and submitted
that the remedies available in the Slovenian system were effective both in
theory and in practice (see paragraphs 283-284 and 337 above).

(¢) The third parties

381. The Peace Institute and the Legal Information Centre for Non-
Governmental Organisations maintained that the “erased” had in general
exhausted all the remedies at their disposal, including that of a
constitutional complaint. As a result of the State's failure to enforce the
Constitutional Court's decision of 3 April 2003, which was legally binding,
the applicants' right to an effective remedy had been violated. The
authorities did prepare three draft laws with a view to securing enforcement
of the Constitutional Court's decision — namely the Technical Act, the
systemic Act and the draft Constitutional Law — but all had been blocked. In
any event, the situation of the “erased” was not properly addressed in any of
these draft laws. It followed that the legal system in Slovenia did not
provide for any effective remedies in respect of the “erased”, owing to a
lack of political will.

382. The Open Society Justice Initiative submitted that the
circumstances of the “erasure” contained all the hallmarks of substantive
and procedural arbitrariness; there were no individualised civil or
administrative avenues for review of the measure. In addition, the
Constitutional Court's ruling was not complied with. Those elements
demonstrated that the applicants had no access to an effective remedy under
Article 13 taken in conjunction with Article 8 of the Convention.

2. The Court's assessment

383. The Court reiterates that the standards of Article 13 require a party
to the Convention to guarantee a domestic remedy allowing the competent
domestic authority to address the substance of the relevant Convention
complaint and to award appropriate relief, although Contracting States are
afforded some discretion as to the manner in which they conform to their
obligations under this provision (see Lukenda v. Slovenia, no. 23032/02,
§§ 86-88, ECHR 2005-X).

384. The Court reiterates that in spite of the Ilegislative and
administrative endeavours made in order to comply with the Constitutional
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Court's leading decisions of 1999 and 2003, the latter have still not been
fully implemented.

385. In view of its finding under Article 8 of the Convention (see
paragraphs 371-376 above), the Court holds that the respondent
Government have failed to establish that the remedies at the applicants'
disposal can be regarded as effective remedies.

386. Accordingly, there has been a violation of Article 13 of the
Convention.

V. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
IN CONJUNCTION WITH ARTICLE 8 OF THE CONVENTION

387. Relying on Article 14 of the Convention, read in conjunction with
Article 8 of the Convention, the applicants claimed that they had been
discriminated against in enjoying their rights on the ground of national
origin, when compared to other foreign citizens who continued to live in
Slovenia on the basis of temporary or permanent residence permits.

388. Article 14 provides:

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.”

1. The parties' submissions

(a) The applicants

389. The applicants also claimed under Article 14 of the Convention that
they had been discriminated against in the enjoyment of their Convention
rights as guaranteed by Article 8 of the Convention.

390. In particular, they claimed that they had been treated less
favourably than those aliens who had not been subject to the “erasure” of
their names from the Register in 1992 because they had acquired Slovenian
citizenship on the basis of the Citizenship Act, those who had only
temporary residence in Slovenia before independence but had subsequently
retained that status, and those who had been subject to the “erasure” but had
subsequently received either permanent residence under the Legal Status
Act or Slovenian citizenship pursuant to the amended Citizenship Act.

391. Finally, the applicants contested the respondent Government's
allegations that positive discrimination had been carried out in respect of
them since they were not subject to deportation; five of the applicants had in
fact been deported.
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(b) The respondent Government

392. In the respondent Government's view, the applicants' position was
incorrectly linked to their transfer from the Register rather than to the fact
that they, as aliens, had not acquired permanent residence permits. The
applicants were treated like all other aliens without a residence permit. On
the other hand, the permanent residence permits of the “real aliens” referred
to in section 82 of the Aliens Act had never been revoked. The applicants
and the real “aliens” had therefore never been in a comparable situation.

393. Moreover, the applicants were by and large subject to positive
discrimination, since they were in principle not deported from Slovenia. The
above-mentioned decision of the Government of 3 September 1992, taking
into account the period before the entry into force of the Aliens Act in
issuing a permanent residence permit (see paragraph 222 above), was yet
another sign of positive discrimination.

(¢) The third parties

394. The Peace Institute and the Legal Information Centre for Non-
Governmental Organisations stated that the “erased” had been and
continued to be subject to direct discrimination on the ground of not
obtaining Slovenian citizenship, and to both direct and indirect
discrimination on the ground of ethnicity. The provisions of the draft laws
contained stricter conditions for the ‘“erased” than for other aliens and
continued to be discriminatory, contrary to the Council Directive
2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial and ethnic origin. The “erasure” and all its
consequences had been intentional and systematically planned and
implemented: in 1991 the politicians had been clearly aware of the legal
void in respect of former SFRY citizens who would fail to apply for
Slovenian citizenship, yet the Slovenian authorities had failed to properly
inform them about the consequences of not applying for citizenship and had
consistently denied that the “erasure” had taken place until 2002, when the
first figures were made public.

395. The Open Society Justice Initiative maintained that the “erasure”
was a discriminatory measure, in breach of Article 14 taken in conjunction
with Article 8 of the Convention. It treated citizens of the other former
SFRY republics living in Slovenia less favourably than aliens who were
legal residents in Slovenia prior to independence, thus discriminating on the
basis of national origin. The erasure also disproportionately affected non-
ethnic Slovenes, ex-SFRY minorities, and Roma, therefore discriminating
among residents also on ethnic grounds.

396. The Equal Rights Trust submitted that the instant case offered an
opportunity for the development of legal interpretations regarding
discrimination under Article 14 of the Convention based on national origin,
nationality and statelessness, particularly following State succession, in
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relation to the right to respect for private and family life (Article 8) and the
right to property (Article 1 of Protocol No. 1).

397. Distinctions made as a consequence of the “erasure” in the instant
case could lead to long-term and continuous discrimination against
individuals. Many of the “erased” had lost their jobs, work status and
homes. A number lived without adequate housing or were detained, or kept
in transit centres, and they had lost the opportunity to buy the housing they
lived in owing to their lack of legal status. The “erasure” was discriminatory
not only as far as other former SFRY nationalities were concerned, but also
in relation to members of Roma communities.

398. The prohibition of discrimination had been recognised as of
fundamental importance in the Court's jurisprudence, in the law of many of
the Council of Europe's member States including Slovenia, and in
international law. It clearly covered both direct and indirect discrimination
(D.H. and Others v. the Czech Republic [GC], no. 57325/00, § 175, ECHR
2007-XII). In addition, other Council of Europe bodies had interpreted the
right to non-discrimination as requiring positive action on the part of
member States. In the instant case, this would encompass positive
legislative movements in order to regulate the legal status of the “erased”
and enforcement of the Constitutional Court's decisions.

399. Moreover, the failure to provide protection for the applicants who
had become stateless on 26 February 1992 had resulted in a violation of
Article 14 in combination with Article 8. Statelessness was regarded as one
of the most prominent sources of disadvantage and discrimination globally
under international law and also under the Council of Europe's instruments.

2. The Court's assessment

400. In view of its finding of a violation of Article 8 of the Convention
(see paragraphs 368 and 371-376 above), the Court considers that it is not
necessary to rule on the applicants' complaints under Article 14 of the
Convention taken in conjunction with Article 8 (see Slivenko, cited above,
§ 134).

VI. APPLICATION OF ARTICLE 46 OF THE CONVENTION

401. Article 46 of the Convention provides:

“l. The High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be transmitted to the Committee of
Ministers, which shall supervise its execution.”

402. It is inherent in the Court's findings that the violation of the
applicants' rights guaranteed by Articles 8 and 13 of the Convention
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originates in the failure of the Slovenian legislative and administrative
authorities to regulate the situation of the applicants, which is representative
of that of a wider group of the “erased”, in line with the decisions of the
Constitutional Court, and in particular its decision of 3 April 2003 (see
paragraphs 56-57 and 250-255 above).

403. The existence of that problem and the unconstitutionality and
unlawfulness of the legislation were recognised by the Slovenian judicial
authorities, for the first time by the Constitutional Court's decision of
4 February 1999, and subsequently confirmed by a number of its rulings
referred to in detail in the present judgment (see paragraphs 236-257 above).

404. Endorsing that assessment, the Court concludes that the facts of the
case disclose the existence, within the Slovenian legal order, of a
shortcoming as a consequence of which the remaining group of the “erased”
are still denied their rights to a private and/or family life in Slovenia and to
effective remedies in this respect. It also finds that the deficiencies in
national law and practice identified in the applicants' case may give rise to
numerous subsequent well-founded applications (see paragraph 65 above).

405. The Court points out that, in the context of the execution of
judgments in accordance with Article 46 of the Convention, a judgment in
which it finds a breach imposes on the respondent State a legal obligation
under that provision to put an end to the breach and to make reparation for
its consequences in such a way as to restore as far as possible the situation
existing before the breach. If, on the other hand, national law does not allow
— or allows only partial — reparation to be made for the consequences of the
breach, Article 41 empowers the Court to afford the injured party such
satisfaction as appears to it to be appropriate. It follows, inter alia, that a
judgment in which the Court finds a violation of the Convention or its
Protocols imposes on the respondent State a legal obligation not just to pay
those concerned the sums awarded by way of just satisfaction, but also to
choose, subject to supervision by the Committee of Ministers, the general
and/or, if appropriate, individual measures to be adopted in its domestic
legal order to put an end to the violation found by the Court and make all
feasible reparation for its consequences in such a way as to restore as far as
possible the situation existing before the breach (see Scozzari and Giunta
v. Italy [GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000-VIII;
Assanidze v. Georgia [GC], no. 71503/01, § 198, ECHR 2004-11; Maestri
v. Italy [GC], no. 39748/98, § 47, ECHR 2004-I; and Viasu v. Romania, no.
75951/01, § 79, 9 December 2008).

406. Furthermore, subject to monitoring by the Committee of Ministers,
the respondent State remains free to choose the means by which it will
discharge its legal obligation under Article 46 of the Convention, provided
that such means are compatible with the conclusions set out in the Court's
judgment (see Scozzari and Giunta, cited above, § 249, and Broniowski,
cited above, § 192). This discretion as to the manner of execution of a
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judgment reflects the freedom of choice attached to the primary obligation
of the Contracting States under the Convention to secure the rights and
freedoms guaranteed (Article 1) (see, mutatis mutandis, Papamichalopoulos
and Others v. Greece (Article 50), 31 October 1995, § 34, Series A
no. 330-B).

407. As already stated, although it is in principle not for the Court to
determine what remedial measures may be appropriate to satisfy the
respondent State's obligations under Article 46 of the Convention, the Court
would observe that, by its very nature, the violation found in the instant case
on account of the failure by the Slovenian legislative and administrative
authorities to comply with the Constitutional Court's decisions clearly
indicates the appropriate general and individual measures to be adopted in
the Slovenian domestic legal order so that the violations found may be
remedied: enactment of appropriate legislation and regulation of the
situation of the individual applicants by issuing retroactive permanent
residence permits (see, mutatis mutandis, L. v. Lithuania, no. 27527/03,
§ 74, ECHR 2007-X, and Viasu, cited above, § 83).

VII. APPLICATION OF ARTICLE 41 OF THE CONVENTION

408. The applicants requested that permanent residence status be
awarded to them retroactively, on the basis of the Constitutional Court's
decision of 3 April 2003, and claimed awards for pecuniary and non-
pecuniary damage as well as reimbursement of costs and expenses incurred
in the proceedings.

409. Article 41 of the Convention specifies as follows:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

1. Pecuniary damage

(a) The applicants

410. The applicants maintained that they had sustained extensive
pecuniary damage and that there was a direct connection between the
established violations and the various types of damage. Each applicant with
no income requested an amount corresponding to the total monthly social
allowances that he/she should have received, including those for children
and a housing allowance, if any, with interest. In addition, in 1991
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beneficiaries of “specially protected tenancies” had acquired the right to buy
the apartments in which they lived under favourable conditions. For those
applicants who had had such a right and were unable to use it, compensation
corresponding to the current market value of their apartments was
requested.

411. The applicant Mr Kuri¢ requested a total of EUR 54,559.24, of
which EUR 145.43 was for the administrative costs of his application for
Slovenian citizenship.

The applicant Mr Dabeti¢ requested a total of EUR 92,351.35, of which
EUR 70,000 was for the apartment.

The applicant Ms Mezga requested a total of EUR of 82,140.51,
including maternity benefits.

The applicants Mrs and Mr Ristanovi¢ requested a total of
EUR 77,757.24, of which EUR 5,500 was for Mr Ristanovi¢'s schooling
expenses in Serbia and EUR 265 for expenses for Bosnian documents and
health insurance for travelling to Slovenia.

The applicant Mr Berisha requested a total of EUR 112,679.22 for him
and his family, of which EUR 5,200 was for lawyer's fees.

The applicant Mr Sadik requested a total of EUR 72,798.44, of which
EUR 70,000 was for the apartment, EUR 1,750 for health expenses, EUR
108 for administrative expenses for a visa application and EUR 136 for
administrative expenses for a passport application.

The applicant Mr Mini¢ requested a total of EUR 23,230.51, of which
EUR 500 was for administrative costs for visa applications, EUR 145.43 for
administrative costs for the application for citizenship and EUR 20.86 for
court fees in the administrative proceedings.

(b) The respondent Government

412. The Government maintained that the applicants had formulated
their claims in respect of pecuniary damage rather approximately and were
exaggerated. In their view, the Court could not speculate about the outcome
of the proceedings concerning, for instance, social assistance or housing
rights.

413. Furthermore, the claims of the applicants Mustafa Kuri¢, Ljubenka
and Tripun Ristanovi¢, Ilfan Ademi Sadik and Zoran Mini¢ for
reimbursement of the amounts paid for visas, passports, applications for
citizenship and permanent residence permits, etc., were completely
unfounded.
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2. Non-pecuniary damage

(a) The applicants

414. In the applicants' view, the “erasure” had had extremely serious
consequences for them and caused dramatic and wide-ranging upheaval in
their lives: unregulated status, loss of employment, living conditions
unworthy of a human being, and serious health problems for many of them.
In short, they had sustained different forms of suffering recognised by the
Court's case-law: pain and feelings of deep instability and insecurity about
the future, which they had endured for an extremely long period, anxiety
deriving from the danger of deportation, a deep sensation of anxiety and
sadness because of xenophobic attitudes and the absence of effective
remedies.

415. The applicants proposed that the Court examine their just
satisfaction claims separately under Rule 75 of the Rules of Court.

416. They considered that payment of an amount of EUR 200,000 to
each applicant would constitute an appropriate award in respect of non-
pecuniary damage.

417. In addition, contrary to the respondent Government's contention
that compensation could be claimed only where the Court had established a
violation, they submitted that under Rule 43 § 4, “when an application has
been struck out, the costs shall be at the discretion of the Court ...” (referring
to Shevanova, cited above, §§ 53-56).

(b) The respondent Government

418. The Government maintained that this sum was totally exaggerated
in view of the Court's case-law (they referred to Slivenko, cited above,
§ 167) and of the average monthly income in Slovenia, and was also
unsubstantiated.

3. Costs and expenses

(a) The applicants

419. The applicants claimed EUR 62,272.50 plus taxes and other fees,
which amounted to EUR 76,798.54, for expenses and costs connected with
the procedure before the Court. They had been represented by a number of
lawyers who had carried out a great deal of preparatory and legal work. In
particular, this sum covered the studying of fairly complex legislation and
the case-law connected with the “erased”, analysis of the situations of the
individual applicants, contacts with the applicants and travelling,
preparation of briefs, etc.

420. Furthermore, given the exceptional circumstances of the case and
the applicants' extremely poor living conditions, the representatives had
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agreed to waive their fees if the Court found no violation in the present case
and, if the Court found a violation of the applicants' Convention rights, to be
compensated only at the end of the proceedings and within the amounts
awarded under that head, no payment having been made so far by the
applicants.

(b) The respondent Government

421. As to the costs incurred with regard to the representation before the
Court, the respondent Government stated that the applicants' representative
had declared to the Slovenian press that he was representing the applicants
for free. In their view the law firm was therefore not entitled to any
reimbursement of their costs and expenses.

4. The Court's assessment

422. In the circumstances of the case, and given that the Court has
indicated to the respondent Government which general and individual
measures are to be adopted in its domestic legal order to put an end to the
violations found, the Court considers that the question of compensation for
pecuniary and/or non-pecuniary damage is not ready for decision. That
question must accordingly be reserved and the subsequent procedure fixed,
having due regard to any agreement which might be reached between the
respondent Government and the applicants (Rule 75 § 1 of the Rules of
Court) and in the light of such measures as may be taken by the respondent
Government in execution of the present judgment.

423. Finally, as regards the costs and expenses already claimed in
respect of the proceedings before the Court up to the present, the Court finds
that the applicants' representatives failed to submit relevant documents
supporting their claim for reimbursement, for instance quantification of
hours and copies of bills where possible. It follows that the Court is unable
to make an adequate estimation and that the question of reimbursement of
costs and expenses must accordingly also be reserved.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that Ms Marija Ban does not have standing to continue the present
proceedings in the applicant Mr Makuc's stead;

2. Declares admissible the complaints under Article 8, 13, 14 of the
Convention in respect of the applicants Mr Mustafa Kuri¢, Mr Velimir
Dabeti¢, Ms Ana Mezga, Mrs Ljubenka Ristanovi¢, Mr Tripun
Ristanovi¢, Mr Ali Berisha, Mr Ilfan Sadik Ademi and Mr Zoran Mini¢
and the remainder of the complaints inadmissible;
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3. Holds that there has been a violation of Article 8 of the Convention;

AN

. Holds that there has been a violation of Article 13 of the Convention;

9]

. Holds that no separate issue arises under Article 14 in conjunction with
Article 8 of the Convention;

o)

. Holds that the respondent State must, through appropriate general and
individual measures, secure to the applicants the right to a private and/or
family life and effective remedies in this respect;

3

. Holds that, as far as the financial award to the applicants for any
pecuniary or non-pecuniary damage resulting from the violations found
in the present case is concerned, as well as the reimbursement of costs
and the expenses incurred in the proceedings, the question of the
application of Article 41 is not ready for decision and accordingly,

(a) reserves the said question as a whole;

(b) invites the Government and the applicant to submit, within six
months from the date of notification of this judgment, their written
observations on the matter and, in particular, to notify the Court of any
agreement that they may reach;

(c) reserves the further procedure and delegates to the President of the
Court the power to fix the same if need be.

Done in English, and notified in writing on 13 July 2010, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Santiago Quesada Josep Casadevall
Registrar President



