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Introduction
• The ‘European’ context of comparative 

studies of nationality laws
• Role of EU citizenship – Articles 17 and 18 

EC
• Includes ‘external effects’ – e.g. on states 

such as Moldova in the context of 
neighbourhood issues, as well as 
accession/candidate states
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• MS retain the right to determine rules on acquisition 
of nationality (Kaur; Chen) – whether restrictively or 
generously…

• But in relation to dual nationality, no double burden 
or additional conditions to be imposed on a person 
seeking to rely upon a particular nationality 
(Micheletti; Garcia Avello)

• And freedom in relation to how they use such 
determinations (e.g. in order to create rules on 
surnames – rather than residence rule) (Garcia 
Avello; Grunkin)

Basic freedom of MS in relation to 
nationality
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• But in so doing they must act in 
compliance with the rules of EU law
– no discrimination on grounds of nationality 

(Article 12 EC)
– plus application of Aristotelian principle of 

treating like situations the same and unlike 
situations differently (Garcia Avello) (general 
principle of equality)

– on grounds of free movement (Grunkin and 
Paul) (derives from cases such as De Hoop)

Member States must comply with 
EU law
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Strict scrutiny of justifications by 
ECJ

• ECJ sceptical of national justifications for 
having certain types of rules on surnames 
connected to nationality (rather than 
residence), such as:
– that the immutability of surnames is a 

founding principle of social order; or
– that nationality represents the [only] objective 

connecting factor which makes it possible to 
determine a person’s surname with certainty 
and consistency
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• Martínez Sala: in order to invoke Articles 
17, 18 and 12 in combination, it was 
necessary to prove that applicant within 
both personal scope of EU law and also 
material scope

• Using argument around construction of 
citizenship in order to access benefits 
covered by EU law

ECJ pushing the boundaries of EU 
citizenship ever outwards
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Abandoning the link

• Garcia Avello and Grunkin and Paul: only 
personal link of EU citizen resident in 
another MS

• This is then combined with the argument 
that it is an inconvenience to free moving 
EU citizens to have their surname 
differently determined in different states –
all the myriad circumstances in which 
people have to prove identity, etc.
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• This is using EU law in order to restrict freedom of 
Member States to use nationality criterion in respect of 
other matters of civil status which would normally fall 
within their exclusive competence (surname 
determination)

• Konstantinidis is an important precedent here although 
at that time ECJ stressed economic dimension

• But see the [obiter] suggestion of AG Jacobs in 
Standesamt Stadt Niebüll: ‘the combined effects of 
Articles 17 and 18(1) EC mean that it is now 
unnecessary to establish any economic link in order to 
demonstrate an infringement of the right to free 
movement’

Restricting the Member States
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The direction of travel?
• Rottmann:

– what happens when an ‘EU citizen’ loses EU 
citizenship because, having had one MS 
nationality (Austrian), he acquires another by 
deception (German)

– and is then threatened with deprivation of this 
second nationality because of the deception

– but the ‘old’ nationality would not normally be 
revived

– leading to the possibility of statelessness
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Possible arguments
1. Statelessness issues would be dealt with here 

solely under international law and the duties of 
states to avoid statelessness

2. EU citizenship imposes special duties on EU 
Member States to avoid persons losing their 
EU citizenship because of possible 
statelessness

3. And/or we could see the invocation of human 
rights arguments about MS responsibilities in 
relation to nationality law (put forward on behalf 
of the applicant but not engaged with in Kaur)
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Possible outcomes

• It’s Mr Rottmann’s problem and no one 
else’s

• Germany should act – i.e. not withdraw
• Austria should act – i.e. ensure revival of 

old nationality
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Key cases
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• Case C-135/08 Rottmann v. Freistaat
Bayern (not yet decided)
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